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�� $ CRGe RI 3raFtLFe LV GeYeORpeG tR prRYLGe JXLGaQFe RQ the LPpOePeQtatLRQ 
RI VXppRrteG GeFLVLRQ�PaNLQJ aV a FXOtXraOO\ reVpRQVLYe praFtLFe that 
reFRJQLVeV GLYerVe FXOtXraO FRQte[tV� aQG� IRr 0ƗRrL� reFRJQLVeV the 
LPpRrtaQFe RI ZhaNaZhaQaXQJataQJa� 

�� 0Rre reVearFh LV QeeGeG tR e[aPLQe hRZ VXppRrteG GeFLVLRQ�PaNLQJ� aV 
XQGerVtRRG LQ hXPaQ rLJhtV OaZ aQG LPpOePeQteG LQ FRPparaEOe MXrLVGLFtLRQV� 
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RECOMMENDATIONS FOR SUPPORTED DECISION-MAKING 

1� 6XppRrteG GeFLVLRQ�PaNLQJ VhRXOG Ee FOearO\ reFRJQLVeG aV a OeJaO prLQFLpOe� 
LQFRrpRratLQJ tLNaQJa 0ƗRrL� tR prRYLGe VXppRrt tR peRpOe ZhRVe GeFLVLRQ�
PaNLQJ aELOLt\ LV LPpaLreG� tR eQaEOe theP tR PaNe theLr RZQ GeFLVLRQV 
ZheQeYer pRVVLEOe� 

�� 7here LV a QeeG IRr a OeJaO PeFhaQLVP tR eQVXre that VXppRrteG GeFLVLRQ�
PaNLQJ LV JLYeQ prLRrLt\ at the EeJLQQLQJ RI the GeFLVLRQ�PaNLQJ prRFeVV aQG 
aV part RI a FRQtLQXXP VR that VXEVtLtXte GeFLVLRQ�PaNLQJ  LV aQ RptLRQ RI OaVt 
reVRrt� 

�� $ perVRQ LV QRt tR Ee reJarGeG aV OaFNLQJ FapaFLt\ XQOeVV aOO praFtLFaO heOp aQG 
VXppRrt haV EeeQ JLYeQ tR eQaEOe hLP Rr her tR PaNe a GeFLVLRQ thePVeOYeV� 
aQG VtepV are taNeQ tR VXppRrt the perVRQ� LQFOXGLQJ eQOLVtLQJ the heOp RI 
VXppRrt perVRQV XpRQ ZhRP the\ reO\ IRr VXppRrt���� 

�� 5eaVRQaEOe VtepV are taNeQ tR eQVXre that thRVe perVRQV LGeQtLILeG aV 
aYaLOaEOe IRr VXppRrt are preVeQt Zhere a perVRQ¶V OeJaO FapaFLt\ LV LQ GRXEt 
aQG aQ aVVeVVPeQt RI FapaFLt\ LV reTXLreG 

�� CRQVLGeratLRQ VhRXOG Ee JLYeQ tR a VXppRrteG GeFLVLRQ�PaNLQJ IraPeZRrN that 
LV VXIILFLeQtO\ IOe[LEOe aQG ZRXOG aOORZ IRr a perVRQ EeLQJ aEOe tR appRLQt a 
³VXppRrter´ LQ RrGer tR aVVLVt theP LQ FLrFXPVtaQFeV Zhere the\ retaLQ FapaFLt\ 
tR XQGerVtaQG the QatXre RI the VXppRrt RIIereG� LQFOXGLQJ� 

a� pRVVLEOe PRGeOV RI appRLQtPeQt�  

E� the QatXre RI the reOatLRQVhLp ZLth the VXppRrter aQG Zhether thLV FRXOG 
LQFOXGe a prRIeVVLRQaO RQe� 

F� hRZ VXFh a IraPeZRrN RI VXppRrt ZRXOG LQterIaFe ZLth the appRLQtPeQt 
RI VXEVtLtXte GeFLVLRQ�PaNerV XQGer e[LVtLQJ aGXOt JXarGLaQVhLp OaZ� 
aQG the aELOLt\ IRr RQJRLQJ VXppRrt tR Ee RIIereG E\ the VXppRrter� 

                                                
���    %aFh aQG .er]Qer� aERYe Q �� at ��� 
���    CarQe\� aERYe Q ���� 
���    6ee IRr e[aPpOe� 1RrtherQ ,reOaQG 0eQtaO CapaFLt\ %LOO �1,� 3t 1� V �� 

Chapter 3
Liberty Safeguards

�� 
 

Ee aVVeVVeG LQ thLV IraPeZRrN� aQG hRZ VXppRrteG GeFLVLRQ�PaNLQJ apprRaFheV FRXOG Ee 
LQteJrateG LQtR the OaZ�   

��9� 7he C53' PLJht VLPpO\ Ee YLeZeG aV aVpLratLRQaO�  1RQetheOeVV� Lt haV prRPRteG GLVFXVVLRQ 
aQG GeEate aERXt hRZ tR GeOLYer VXppRrt PeFhaQLVPV XQGer art 1�� ZhLOe at the VaPe tLPe 
eQVXrLQJ prRteFtLRQV IrRP aEXVe����  )XQGaPeQtaOO\� Lt raLVeV the LVVXe RI the rROe RI the OaZ� 
aQG the e[teQt tR ZhLFh the OaZ FaQ FRQtrLEXte tR thLV VhLIt LQ thLQNLQJ E\ traQVOatLQJ VXppRrteG 
GeFLVLRQ�PaNLQJ prLQFLpOeV LQtR ZRrNaEOe OaZV���� 

 

RECOMMENDATIONS FOR SUPPORTED DECISION-MAKING 

1� 6XppRrteG GeFLVLRQ�PaNLQJ VhRXOG Ee FOearO\ reFRJQLVeG aV a OeJaO prLQFLpOe� 
LQFRrpRratLQJ tLNaQJa 0ƗRrL� tR prRYLGe VXppRrt tR peRpOe ZhRVe GeFLVLRQ�
PaNLQJ aELOLt\ LV LPpaLreG� tR eQaEOe theP tR PaNe theLr RZQ GeFLVLRQV 
ZheQeYer pRVVLEOe� 

�� 7here LV a QeeG IRr a OeJaO PeFhaQLVP tR eQVXre that VXppRrteG GeFLVLRQ�
PaNLQJ LV JLYeQ prLRrLt\ at the EeJLQQLQJ RI the GeFLVLRQ�PaNLQJ prRFeVV aQG 
aV part RI a FRQtLQXXP VR that VXEVtLtXte GeFLVLRQ�PaNLQJ  LV aQ RptLRQ RI OaVt 
reVRrt� 

�� $ perVRQ LV QRt tR Ee reJarGeG aV OaFNLQJ FapaFLt\ XQOeVV aOO praFtLFaO heOp aQG 
VXppRrt haV EeeQ JLYeQ tR eQaEOe hLP Rr her tR PaNe a GeFLVLRQ thePVeOYeV� 
aQG VtepV are taNeQ tR VXppRrt the perVRQ� LQFOXGLQJ eQOLVtLQJ the heOp RI 
VXppRrt perVRQV XpRQ ZhRP the\ reO\ IRr VXppRrt���� 

�� 5eaVRQaEOe VtepV are taNeQ tR eQVXre that thRVe perVRQV LGeQtLILeG aV 
aYaLOaEOe IRr VXppRrt are preVeQt Zhere a perVRQ¶V OeJaO FapaFLt\ LV LQ GRXEt 
aQG aQ aVVeVVPeQt RI FapaFLt\ LV reTXLreG 

�� CRQVLGeratLRQ VhRXOG Ee JLYeQ tR a VXppRrteG GeFLVLRQ�PaNLQJ IraPeZRrN that 
LV VXIILFLeQtO\ IOe[LEOe aQG ZRXOG aOORZ IRr a perVRQ EeLQJ aEOe tR appRLQt a 
³VXppRrter´ LQ RrGer tR aVVLVt theP LQ FLrFXPVtaQFeV Zhere the\ retaLQ FapaFLt\ 
tR XQGerVtaQG the QatXre RI the VXppRrt RIIereG� LQFOXGLQJ� 

a� pRVVLEOe PRGeOV RI appRLQtPeQt�  

E� the QatXre RI the reOatLRQVhLp ZLth the VXppRrter aQG Zhether thLV FRXOG 
LQFOXGe a prRIeVVLRQaO RQe� 

F� hRZ VXFh a IraPeZRrN RI VXppRrt ZRXOG LQterIaFe ZLth the appRLQtPeQt 
RI VXEVtLtXte GeFLVLRQ�PaNerV XQGer e[LVtLQJ aGXOt JXarGLaQVhLp OaZ� 
aQG the aELOLt\ IRr RQJRLQJ VXppRrt tR Ee RIIereG E\ the VXppRrter� 

                                                
���    %aFh aQG .er]Qer� aERYe Q �� at ��� 
���    CarQe\� aERYe Q ���� 
���    6ee IRr e[aPpOe� 1RrtherQ ,reOaQG 0eQtaO CapaFLt\ %LOO �1,� 3t 1� V �� 

�� 
 

Ee aVVeVVeG LQ thLV IraPeZRrN� aQG hRZ VXppRrteG GeFLVLRQ�PaNLQJ apprRaFheV FRXOG Ee 
LQteJrateG LQtR the OaZ�   

��9� 7he C53' PLJht VLPpO\ Ee YLeZeG aV aVpLratLRQaO�  1RQetheOeVV� Lt haV prRPRteG GLVFXVVLRQ 
aQG GeEate aERXt hRZ tR GeOLYer VXppRrt PeFhaQLVPV XQGer art 1�� ZhLOe at the VaPe tLPe 
eQVXrLQJ prRteFtLRQV IrRP aEXVe����  )XQGaPeQtaOO\� Lt raLVeV the LVVXe RI the rROe RI the OaZ� 
aQG the e[teQt tR ZhLFh the OaZ FaQ FRQtrLEXte tR thLV VhLIt LQ thLQNLQJ E\ traQVOatLQJ VXppRrteG 
GeFLVLRQ�PaNLQJ prLQFLpOeV LQtR ZRrNaEOe OaZV���� 

 

RECOMMENDATIONS FOR SUPPORTED DECISION-MAKING 

1� 6XppRrteG GeFLVLRQ�PaNLQJ VhRXOG Ee FOearO\ reFRJQLVeG aV a OeJaO prLQFLpOe� 
LQFRrpRratLQJ tLNaQJa 0ƗRrL� tR prRYLGe VXppRrt tR peRpOe ZhRVe GeFLVLRQ�
PaNLQJ aELOLt\ LV LPpaLreG� tR eQaEOe theP tR PaNe theLr RZQ GeFLVLRQV 
ZheQeYer pRVVLEOe� 

�� 7here LV a QeeG IRr a OeJaO PeFhaQLVP tR eQVXre that VXppRrteG GeFLVLRQ�
PaNLQJ LV JLYeQ prLRrLt\ at the EeJLQQLQJ RI the GeFLVLRQ�PaNLQJ prRFeVV aQG 
aV part RI a FRQtLQXXP VR that VXEVtLtXte GeFLVLRQ�PaNLQJ  LV aQ RptLRQ RI OaVt 
reVRrt� 

�� $ perVRQ LV QRt tR Ee reJarGeG aV OaFNLQJ FapaFLt\ XQOeVV aOO praFtLFaO heOp aQG 
VXppRrt haV EeeQ JLYeQ tR eQaEOe hLP Rr her tR PaNe a GeFLVLRQ thePVeOYeV� 
aQG VtepV are taNeQ tR VXppRrt the perVRQ� LQFOXGLQJ eQOLVtLQJ the heOp RI 
VXppRrt perVRQV XpRQ ZhRP the\ reO\ IRr VXppRrt���� 

�� 5eaVRQaEOe VtepV are taNeQ tR eQVXre that thRVe perVRQV LGeQtLILeG aV 
aYaLOaEOe IRr VXppRrt are preVeQt Zhere a perVRQ¶V OeJaO FapaFLt\ LV LQ GRXEt 
aQG aQ aVVeVVPeQt RI FapaFLt\ LV reTXLreG 

�� CRQVLGeratLRQ VhRXOG Ee JLYeQ tR a VXppRrteG GeFLVLRQ�PaNLQJ IraPeZRrN that 
LV VXIILFLeQtO\ IOe[LEOe aQG ZRXOG aOORZ IRr a perVRQ EeLQJ aEOe tR appRLQt a 
³VXppRrter´ LQ RrGer tR aVVLVt theP LQ FLrFXPVtaQFeV Zhere the\ retaLQ FapaFLt\ 
tR XQGerVtaQG the QatXre RI the VXppRrt RIIereG� LQFOXGLQJ� 

a� pRVVLEOe PRGeOV RI appRLQtPeQt�  

E� the QatXre RI the reOatLRQVhLp ZLth the VXppRrter aQG Zhether thLV FRXOG 
LQFOXGe a prRIeVVLRQaO RQe� 

F� hRZ VXFh a IraPeZRrN RI VXppRrt ZRXOG LQterIaFe ZLth the appRLQtPeQt 
RI VXEVtLtXte GeFLVLRQ�PaNerV XQGer e[LVtLQJ aGXOt JXarGLaQVhLp OaZ� 
aQG the aELOLt\ IRr RQJRLQJ VXppRrt tR Ee RIIereG E\ the VXppRrter� 

                                                
���    %aFh aQG .er]Qer� aERYe Q �� at ��� 
���    CarQe\� aERYe Q ���� 
���    6ee IRr e[aPpOe� 1RrtherQ ,reOaQG 0eQtaO CapaFLt\ %LOO �1,� 3t 1� V �� 

69



�� 
 

Chapter 3 – Liberty Safeguards 

Chapter � LV LQ IRXr VeFtLRQV� 

$� 7he hXPaQ rLJhtV IraPeZRrN IRr aVVeVVLQJ Zhether a perVRQ ZhR OaFNV FapaFLt\ LV 
GeprLYeG RI theLr OLEert\� 
 

%� 7he FaVe OaZ LQ (QJOaQG aQG XQGer the (XrRpeaQ CRQYeQtLRQ RQ +XPaQ 5LJhtV 
�(C+5� that e[pRVeG the ³%RXrQeZRRG Jap´ aQG OeG tR the GeYeORpPeQt RI the 
'eprLYatLRQ RI /LEert\ 6aIeJXarGV �'R/6�� 

 

C� ,GeQtLI\LQJ the %RXrQeZRRG Jap LQ 1eZ =eaOaQG�  
 

'� 2ptLRQV IRr OaZ reIRrP tR ³pOXJ the Jap´ ZLth OeJaO VaIeJXarGV IRr GeprLYatLRQV RI 
OLEert\ ± reIerreG tR LQ the reFRPPeQGatLRQV LQ thLV repRrt aV ³OLEert\ VaIeJXarGV´� 

Introduction 

��1 7he PaMRr OeJaO LVVXe that ePerJeG IrRP reIRrP RI the (QJOLVh PeQtaO FapaFLt\ OaZ haV EeeQ 
the QeeG tR prRYLGe OeJaO prRteFtLRQV IRr peRpOe ZhR ERth OaFN FapaFLt\ tR FRQVeQt Rr REMeFt 
tR theLr heaOthFare aQG OLYLQJ arraQJePeQtV� aQG are eIIeFtLYeO\ GetaLQeG�  'eteQtLRQ that 
aIIeFtV the OLEert\ RI peRpOe ZhR OaFN FapaFLt\ �reIerreG tR aV ³GeprLYatLRQV RI OLEert\´ LQ hXPaQ 
rLJhtV FRQYeQtLRQV� LV FRQFerQeG ZLth the IXQGaPeQtaO hXPaQ rLJht QRt tR Ee arELtrarLO\ 
GetaLQeG�  6XFh OLEert\ rLJhtV are JXaraQteeG E\ the ,QterQatLRQaO CRYeQaQt RQ CLYLO aQG 
3ROLtLFaO 5LJhtV 19�� �,CC35����� the 8QLteG 1atLRQV CRQYeQtLRQ RQ the 5LJhtV RI 3erVRQV 
ZLth 'LVaELOLtLeV �C53'����1 the (XrRpeaQ CRQYeQtLRQ RQ +XPaQ 5LJhtV �(C+5����� aQG the 
1eZ =eaOaQG %LOO RI 5LJhtV $Ft 199� �1=%25$�� aV ZeOO aV haYLQJ ORQJ EeeQ prRteFteG E\ the 
FRPPRQ OaZ�

��� 3eRpOe ZhR OaFN FapaFLt\ Pa\ IaFe VXEVtaQtLaO reVtrLFtLRQV RQ theLr OLEert\ aQG IreeGRP RI 
PRYePeQt� QRt RQO\ ZheQ the\ reFeLYe treatPeQt LQ a VeFXre hRVpLtaO XQLt� EXt aOVR ZheQ the\ 
OLYe LQ a reVLGeQtLaO Fare IaFLOLt\ Rr LQ VXppRrteG OLYLQJ arraQJePeQtV LQ the FRPPXQLt\�  /LEert\ 
aQG IreeGRP RI PRYePeQt are YaOXeV RI IXQGaPeQtaO LPpRrtaQFe LQ RXr VRFLet\� \et FXrreQtO\ 
LQ 1eZ =eaOaQG there LV QR JXaraQteeG OeJaO prRFeVV JRYerQLQJ thLV ORVV RI OLEert\ IRr peRpOe 
ZhR OaFN FapaFLt\� 7here LV a prRFeVV IRr peRpOe GetaLQeG LQ pV\FhLatrLF IaFLOLtLeV XQGer the 
0eQtaO +eaOth �CRPpXOVRr\ $VVeVVPeQt aQG 7reatPeQt� $Ft 199� �0+�C$7� $Ft�� VRPe RI 
ZhRP Pa\ OaFN FapaFLt\� +RZeYer� there LV QR JXaraQteeG prRFeVV IRr reYLeZLQJ the QeeG IRr 
GeteQtLRQ RI Rther peRpOe ZhR Pa\ Ee GetaLQeG LQ a raQJe RI heaOthFare aQG OLYLQJ 
eQYLrRQPeQtV� ZhR are QRt VXEMeFt tR LQYROXQtar\ treatPeQt XQGer the PeQtaO heaOth 
OeJLVOatLRQ�

                                                
���    ,CC35� art 9� 7he 1=%25$ e[preVVO\ aIILrPV 1eZ =eaOaQG¶V FRPPLtPeQt tR the ,CC35 aQG reTXLreV 

aOO VtatXteV tR Ee FRQVtrXeG FRQVLVteQtO\ ZLth theVe rLJhtV LI pRVVLEOe� 
��1     C53'� art 1��   7he PaLQ LQterQatLRQaO hXPaQ rLJhtV LQVtrXPeQtV tR ZhLFh 1eZ =eaOaQG LV a part\ that 

are reOeYaQt tR PeQtaO FapaFLt\ OaZ are reIerreG tR LQ Chapter �$� 7he Ne\ prRYLVLRQV RI the C53'� 
,CC35 aQG the (C+5 are Vet RXt LQ $ppeQGL[ C� 

���    (XrRpeaQ CRQYeQtLRQ RQ +XPaQ 5LJhtV �RpeQeG IRr VLJQatXre � 1RYePEer 19��� eQtereG LQtR IRrFe � 
6eptePEer 19��� �³(XrRpeaQ CRQYeQtLRQ´ Rr ³(C+5´�� art �� 
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��� 7he +RXVe RI /RrGV¶ GeFLVLRQ LQ the Bournewood FaVe LQ 1999���� aQG the GeFLVLRQ RI the 
(XrRpeaQ CRXrt RI +XPaQ 5LJhtV �(Ct+5� LQ HL v United Kingdom LQ �������� e[pRVeG a Jap 
LQ the OeJaO prRteFtLRQV that FRYer the GeteQtLRQ RI FRPpOLaQt peRpOe ZhR OaFN the FapaFLt\ tR 
REMeFt� ZhLFh EeFaPe NQRZQ aV the ³%RXrQeZRRG Jap´�  ,Q HL v United Kingdom� the (Ct+5 
IRXQG that a PaQ ZhR haG EeeQ LQIRrPaOO\ aGPLtteG tR a pV\FhLatrLF hRVpLtaO LQ (QJOaQG haG 
EeeQ GeprLYeG RI hLV OLEert\ ZheQ the VtaII e[erFLVeG FRPpOete FRQtrRO RYer hLV IreeGRP RI 
PRYePeQt�  7hLV GeprLYatLRQ RI OLEert\ ZaV QRt ³OaZIXO´ aQG EreaFheG art ��1� RI the (C+5 aV 
there ZaV LQaGeTXate prRteFtLRQ aJaLQVt the arELtrarLQeVV RI hLV LQIRrPaO aGPLVVLRQ�  $rtLFOe 
���� RI the (C+5 thereIRre reTXLreG that he haYe JXaraQteeG aFFeVV tR aQ LQGepeQGeQt 
reYLeZ prRFeVV FRQFerQLQJ the OaZIXOQeVV RI hLV GeteQtLRQ�

��� ,Q ����� the 8. 3arOLaPeQt reVpRQGeG tR thLV GeFLVLRQ ± VR FORVLQJ the %RXrQeZRRG Jap ± E\ 
aPeQGLQJ the 0eQtaO CapaFLt\ $Ft ���� tR Freate the 'eprLYatLRQ RI /LEert\ 6aIeJXarGV 
�'R/6� reJLPe����  7hLV ZaV LQteQGeG tR Freate a VXLtaEOe prRFeVV JRYerQLQJ VXFh GeprLYatLRQV 
RI OLEert\� ,t ZRXOG RQO\ Ee PaQGatRr\ tR IROORZ thLV prRFeVV� hRZeYer� ZheQ a perVRQ ZaV 
GeprLYeG RI theLr OLEert\ LQ terPV RI art ��1� RI the (C+5����  7heQ the GeFLVLRQ RI the 8QLteG 
.LQJGRP 6XprePe CRXrt� LQ Cheshire West��� LQ 0arFh ��1�� JaYe a ErRaG LQterpretatLRQ tR 
the raQJe RI VLtXatLRQV LQ ZhLFh peRpOe Zere tR Ee YLeZeG aV GeprLYeG RI OLEert\ XQGer the 
0C$�  7hLV PeaQt that the prRFeVV reTXLreG E\ 'R/6 ZRXOG haYe tR Ee appOLeG tR PaQ\ PRre 
peRpOe LQ Fare hRPeV aQG hRVpLtaOV� aV ZeOO aV LQ FRPPXQLt\ VettLQJV VXFh aV IRVter Fare 
pOaFePeQtV����

��� ,Q YLeZ RI theVe VLJQLILFaQt GeYeORpPeQtV� ZhLFh aOPRVt paraO\VeG the RperatLRQ RI theVe 
VaIeJXarGV XQGer the PeQtaO FapaFLt\ OaZ LQ (QJOaQG� Lt LV VXrprLVLQJ hRZ OLttOe atteQtLRQ haV 
EeeQ JLYeQ tR thLV LVVXe LQ 1eZ =eaOaQG ± LQ reJarGV tR GeteQtLRQ RI peRpOe ZhR OaFN FapaFLt\ 
EXt are QRt XQGer the 0+�C$7� $Ft���9  7he %RXrQeZRRG Jap aQG the RQJRLQJ GeYeORpPeQtV 
LQ (QJOaQG raLVe LPpRrtaQt TXeVtLRQV IRr 1eZ =eaOaQG aERXt the pRVLtLYe REOLJatLRQV RQ the 
6tate tR prRYLGe RYerVLJht aQG OeJaO prRteFtLRQV IRr thRVe ZhR OaFN FapaFLt\ aQG are eIIeFtLYeO\ 
GetaLQeG� LQGepeQGeQt RI the VtaQGarG RI Fare Rr TXaOLt\ RI OLYLQJ arraQJePeQtV prRYLGeG tR 
theP�  2r� tR pXt Lt aQRther Za\� LQ the aEVeQFe RI OeJaO VaIeJXarGV� LV there a VLJQLILFaQt Jap 
LQ RXr OaZ tR prRteFt GetaLQeG peRpOe ZhR OaFN FapaFLt\� Zhere the 6tate LV LQYROYeG ZLth the 
prRYLVLRQ RI theLr heaOth aQG VRFLaO Fare"  ,I VR� hRZ VhRXOG 1eZ =eaOaQG ILOO thLV Jap LQ a 
reYLeZ RI LtV OaZ"

��� 0aQ\ peRpOe ZhR OaFN FapaFLt\ tR PaNe GeFLVLRQV aERXt theLr aFFRPPRGatLRQ arraQJePeQtV 
± eLther thRVe LQ reVLGeQtLaO Fare Rr thRVe ZhR are aERXt tR Ee GLVFharJeG IrRP hRVpLtaO aQG 
aGPLtteG LQtR Fare ± haYe PaGe QR OeJaO prRYLVLRQ aQtLFLpatLQJ theLr ORVV RI FapaFLt\�  6R the\ 
GR QRt haYe a OeJaOO\ aXthRrLVeG perVRQ appRLQteG XQGer aQ eQGXrLQJ pRZer RI attRrQe\ 

                                                
���    Bournewood, aERYe Q �� 
���    HL v United Kingdom, aERYe Q �� 
���    0C$� VV �$ aQG �%� 6FheGXOeV 1$ aQG $1� 7he QeZ OeJLVOatLYe VFhePe ZaV LQVerteG LQtR the 0eQtaO 

CapaFLt\ $Ft ���� �(QJOaQG aQG :aOeV� E\ the 0eQtaO +eaOth $Ft ����� ZhLFh FaPe LQtR eIIeFt LQ ���9�  
6ee Chapter ,C VXPPar\ RI RQJRLQJ OaZ reIRrP�  

���    6eFtLRQ ����� RI the 0eQtaO CapaFLt\ $Ft prRYLGeV� ³,Q thLV $Ft� reIereQFeV tR GeprLYatLRQ RI a perVRQ¶V 
OLEert\ haYe the VaPe PeaQLQJ aV LQ $rtLFOe ��1� RI the +XPaQ 5LJhtV CRQYeQtLRQ´� 

���    $ERYe Q �� 
���     7he Bournewood FaVe� Cheshire West aQG the 'eprLYatLRQ RI /LEert\ 6aIeJXarGV are GLVFXVVeG LQ PRre 

GetaLO EeORZ� 
��9    - 'aZVRQ ³7he /aZ RI (PerJeQF\ 3V\FhLatrLF 'eteQtLRQ´ �1999� � 1eZ =eaOaQG /aZ 5eYLeZ �������� 

$ 'RXJOaVV ³,PpOLFatLRQV RI the 7reatPeQt RI ,QFRPpeteQt aQG 9XOQeraEOe 3atLeQtV´ �preVeQtatLRQ tR the 
0eGLFaO /aZ CRQIereQFe� :eOOLQJtRQ� 1� $prLO ��11�� $ 0artLQ ³:hR 'eFLGeV LQ +arG CaVeV"  7he 
%RXQGarLeV RI CRPpeteQF\ aQG CRQVeQt´ �preVeQtatLRQ tR +'C 0eGLFR�/eJaO CRQIereQFe� :eOOLQJtRQ� 
1� 2FtREer ��1��� 6 1LJhtLQJaOe aQG , 5eXYeFaPp ³5eJXOatLQJ the 'eteQtLRQ RI 0eQtaOO\ ,QFapaFLtateG 
$GXOtV 1Rt 6XEMeFt tR the 0eQtaO +eaOth $Ft´ LQ 'aZVRQ aQG *OeGhLOO� aERYe Q 9� at 1���  
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Chapter 3 – Liberty Safeguards 

Chapter � LV LQ IRXr VeFtLRQV� 

$� 7he hXPaQ rLJhtV IraPeZRrN IRr aVVeVVLQJ Zhether a perVRQ ZhR OaFNV FapaFLt\ LV 
GeprLYeG RI theLr OLEert\� 
 

%� 7he FaVe OaZ LQ (QJOaQG aQG XQGer the (XrRpeaQ CRQYeQtLRQ RQ +XPaQ 5LJhtV 
�(C+5� that e[pRVeG the ³%RXrQeZRRG Jap´ aQG OeG tR the GeYeORpPeQt RI the 
'eprLYatLRQ RI /LEert\ 6aIeJXarGV �'R/6�� 

 

C� ,GeQtLI\LQJ the %RXrQeZRRG Jap LQ 1eZ =eaOaQG�  
 

'� 2ptLRQV IRr OaZ reIRrP tR ³pOXJ the Jap´ ZLth OeJaO VaIeJXarGV IRr GeprLYatLRQV RI 
OLEert\ ± reIerreG tR LQ the reFRPPeQGatLRQV LQ thLV repRrt aV ³OLEert\ VaIeJXarGV´� 

Introduction 

��1 7he PaMRr OeJaO LVVXe that ePerJeG IrRP reIRrP RI the (QJOLVh PeQtaO FapaFLt\ OaZ haV EeeQ 
the QeeG tR prRYLGe OeJaO prRteFtLRQV IRr peRpOe ZhR ERth OaFN FapaFLt\ tR FRQVeQt Rr REMeFt 
tR theLr heaOthFare aQG OLYLQJ arraQJePeQtV� aQG are eIIeFtLYeO\ GetaLQeG�  'eteQtLRQ that 
aIIeFtV the OLEert\ RI peRpOe ZhR OaFN FapaFLt\ �reIerreG tR aV ³GeprLYatLRQV RI OLEert\´ LQ hXPaQ 
rLJhtV FRQYeQtLRQV� LV FRQFerQeG ZLth the IXQGaPeQtaO hXPaQ rLJht QRt tR Ee arELtrarLO\ 
GetaLQeG�  6XFh OLEert\ rLJhtV are JXaraQteeG E\ the ,QterQatLRQaO CRYeQaQt RQ CLYLO aQG 
3ROLtLFaO 5LJhtV 19�� �,CC35����� the 8QLteG 1atLRQV CRQYeQtLRQ RQ the 5LJhtV RI 3erVRQV 
ZLth 'LVaELOLtLeV �C53'����1 the (XrRpeaQ CRQYeQtLRQ RQ +XPaQ 5LJhtV �(C+5����� aQG the 
1eZ =eaOaQG %LOO RI 5LJhtV $Ft 199� �1=%25$�� aV ZeOO aV haYLQJ ORQJ EeeQ prRteFteG E\ the 
FRPPRQ OaZ�

��� 3eRpOe ZhR OaFN FapaFLt\ Pa\ IaFe VXEVtaQtLaO reVtrLFtLRQV RQ theLr OLEert\ aQG IreeGRP RI 
PRYePeQt� QRt RQO\ ZheQ the\ reFeLYe treatPeQt LQ a VeFXre hRVpLtaO XQLt� EXt aOVR ZheQ the\ 
OLYe LQ a reVLGeQtLaO Fare IaFLOLt\ Rr LQ VXppRrteG OLYLQJ arraQJePeQtV LQ the FRPPXQLt\�  /LEert\ 
aQG IreeGRP RI PRYePeQt are YaOXeV RI IXQGaPeQtaO LPpRrtaQFe LQ RXr VRFLet\� \et FXrreQtO\ 
LQ 1eZ =eaOaQG there LV QR JXaraQteeG OeJaO prRFeVV JRYerQLQJ thLV ORVV RI OLEert\ IRr peRpOe 
ZhR OaFN FapaFLt\� 7here LV a prRFeVV IRr peRpOe GetaLQeG LQ pV\FhLatrLF IaFLOLtLeV XQGer the 
0eQtaO +eaOth �CRPpXOVRr\ $VVeVVPeQt aQG 7reatPeQt� $Ft 199� �0+�C$7� $Ft�� VRPe RI 
ZhRP Pa\ OaFN FapaFLt\� +RZeYer� there LV QR JXaraQteeG prRFeVV IRr reYLeZLQJ the QeeG IRr 
GeteQtLRQ RI Rther peRpOe ZhR Pa\ Ee GetaLQeG LQ a raQJe RI heaOthFare aQG OLYLQJ 
eQYLrRQPeQtV� ZhR are QRt VXEMeFt tR LQYROXQtar\ treatPeQt XQGer the PeQtaO heaOth 
OeJLVOatLRQ�

                                                
���    ,CC35� art 9� 7he 1=%25$ e[preVVO\ aIILrPV 1eZ =eaOaQG¶V FRPPLtPeQt tR the ,CC35 aQG reTXLreV 

aOO VtatXteV tR Ee FRQVtrXeG FRQVLVteQtO\ ZLth theVe rLJhtV LI pRVVLEOe� 
��1     C53'� art 1��   7he PaLQ LQterQatLRQaO hXPaQ rLJhtV LQVtrXPeQtV tR ZhLFh 1eZ =eaOaQG LV a part\ that 

are reOeYaQt tR PeQtaO FapaFLt\ OaZ are reIerreG tR LQ Chapter �$� 7he Ne\ prRYLVLRQV RI the C53'� 
,CC35 aQG the (C+5 are Vet RXt LQ $ppeQGL[ C� 

���    (XrRpeaQ CRQYeQtLRQ RQ +XPaQ 5LJhtV �RpeQeG IRr VLJQatXre � 1RYePEer 19��� eQtereG LQtR IRrFe � 
6eptePEer 19��� �³(XrRpeaQ CRQYeQtLRQ´ Rr ³(C+5´�� art �� 

�1 
 

��� 7he +RXVe RI /RrGV¶ GeFLVLRQ LQ the Bournewood FaVe LQ 1999���� aQG the GeFLVLRQ RI the 
(XrRpeaQ CRXrt RI +XPaQ 5LJhtV �(Ct+5� LQ HL v United Kingdom LQ �������� e[pRVeG a Jap 
LQ the OeJaO prRteFtLRQV that FRYer the GeteQtLRQ RI FRPpOLaQt peRpOe ZhR OaFN the FapaFLt\ tR 
REMeFt� ZhLFh EeFaPe NQRZQ aV the ³%RXrQeZRRG Jap´�  ,Q HL v United Kingdom� the (Ct+5 
IRXQG that a PaQ ZhR haG EeeQ LQIRrPaOO\ aGPLtteG tR a pV\FhLatrLF hRVpLtaO LQ (QJOaQG haG 
EeeQ GeprLYeG RI hLV OLEert\ ZheQ the VtaII e[erFLVeG FRPpOete FRQtrRO RYer hLV IreeGRP RI 
PRYePeQt�  7hLV GeprLYatLRQ RI OLEert\ ZaV QRt ³OaZIXO´ aQG EreaFheG art ��1� RI the (C+5 aV 
there ZaV LQaGeTXate prRteFtLRQ aJaLQVt the arELtrarLQeVV RI hLV LQIRrPaO aGPLVVLRQ�  $rtLFOe 
���� RI the (C+5 thereIRre reTXLreG that he haYe JXaraQteeG aFFeVV tR aQ LQGepeQGeQt 
reYLeZ prRFeVV FRQFerQLQJ the OaZIXOQeVV RI hLV GeteQtLRQ�

��� ,Q ����� the 8. 3arOLaPeQt reVpRQGeG tR thLV GeFLVLRQ ± VR FORVLQJ the %RXrQeZRRG Jap ± E\ 
aPeQGLQJ the 0eQtaO CapaFLt\ $Ft ���� tR Freate the 'eprLYatLRQ RI /LEert\ 6aIeJXarGV 
�'R/6� reJLPe����  7hLV ZaV LQteQGeG tR Freate a VXLtaEOe prRFeVV JRYerQLQJ VXFh GeprLYatLRQV 
RI OLEert\� ,t ZRXOG RQO\ Ee PaQGatRr\ tR IROORZ thLV prRFeVV� hRZeYer� ZheQ a perVRQ ZaV 
GeprLYeG RI theLr OLEert\ LQ terPV RI art ��1� RI the (C+5����  7heQ the GeFLVLRQ RI the 8QLteG 
.LQJGRP 6XprePe CRXrt� LQ Cheshire West��� LQ 0arFh ��1�� JaYe a ErRaG LQterpretatLRQ tR 
the raQJe RI VLtXatLRQV LQ ZhLFh peRpOe Zere tR Ee YLeZeG aV GeprLYeG RI OLEert\ XQGer the 
0C$�  7hLV PeaQt that the prRFeVV reTXLreG E\ 'R/6 ZRXOG haYe tR Ee appOLeG tR PaQ\ PRre 
peRpOe LQ Fare hRPeV aQG hRVpLtaOV� aV ZeOO aV LQ FRPPXQLt\ VettLQJV VXFh aV IRVter Fare 
pOaFePeQtV����

��� ,Q YLeZ RI theVe VLJQLILFaQt GeYeORpPeQtV� ZhLFh aOPRVt paraO\VeG the RperatLRQ RI theVe 
VaIeJXarGV XQGer the PeQtaO FapaFLt\ OaZ LQ (QJOaQG� Lt LV VXrprLVLQJ hRZ OLttOe atteQtLRQ haV 
EeeQ JLYeQ tR thLV LVVXe LQ 1eZ =eaOaQG ± LQ reJarGV tR GeteQtLRQ RI peRpOe ZhR OaFN FapaFLt\ 
EXt are QRt XQGer the 0+�C$7� $Ft���9  7he %RXrQeZRRG Jap aQG the RQJRLQJ GeYeORpPeQtV 
LQ (QJOaQG raLVe LPpRrtaQt TXeVtLRQV IRr 1eZ =eaOaQG aERXt the pRVLtLYe REOLJatLRQV RQ the 
6tate tR prRYLGe RYerVLJht aQG OeJaO prRteFtLRQV IRr thRVe ZhR OaFN FapaFLt\ aQG are eIIeFtLYeO\ 
GetaLQeG� LQGepeQGeQt RI the VtaQGarG RI Fare Rr TXaOLt\ RI OLYLQJ arraQJePeQtV prRYLGeG tR 
theP�  2r� tR pXt Lt aQRther Za\� LQ the aEVeQFe RI OeJaO VaIeJXarGV� LV there a VLJQLILFaQt Jap 
LQ RXr OaZ tR prRteFt GetaLQeG peRpOe ZhR OaFN FapaFLt\� Zhere the 6tate LV LQYROYeG ZLth the 
prRYLVLRQ RI theLr heaOth aQG VRFLaO Fare"  ,I VR� hRZ VhRXOG 1eZ =eaOaQG ILOO thLV Jap LQ a 
reYLeZ RI LtV OaZ"

��� 0aQ\ peRpOe ZhR OaFN FapaFLt\ tR PaNe GeFLVLRQV aERXt theLr aFFRPPRGatLRQ arraQJePeQtV 
± eLther thRVe LQ reVLGeQtLaO Fare Rr thRVe ZhR are aERXt tR Ee GLVFharJeG IrRP hRVpLtaO aQG 
aGPLtteG LQtR Fare ± haYe PaGe QR OeJaO prRYLVLRQ aQtLFLpatLQJ theLr ORVV RI FapaFLt\�  6R the\ 
GR QRt haYe a OeJaOO\ aXthRrLVeG perVRQ appRLQteG XQGer aQ eQGXrLQJ pRZer RI attRrQe\ 

                                                
���    Bournewood, aERYe Q �� 
���    HL v United Kingdom, aERYe Q �� 
���    0C$� VV �$ aQG �%� 6FheGXOeV 1$ aQG $1� 7he QeZ OeJLVOatLYe VFhePe ZaV LQVerteG LQtR the 0eQtaO 

CapaFLt\ $Ft ���� �(QJOaQG aQG :aOeV� E\ the 0eQtaO +eaOth $Ft ����� ZhLFh FaPe LQtR eIIeFt LQ ���9�  
6ee Chapter ,C VXPPar\ RI RQJRLQJ OaZ reIRrP�  

���    6eFtLRQ ����� RI the 0eQtaO CapaFLt\ $Ft prRYLGeV� ³,Q thLV $Ft� reIereQFeV tR GeprLYatLRQ RI a perVRQ¶V 
OLEert\ haYe the VaPe PeaQLQJ aV LQ $rtLFOe ��1� RI the +XPaQ 5LJhtV CRQYeQtLRQ´� 

���    $ERYe Q �� 
���     7he Bournewood FaVe� Cheshire West aQG the 'eprLYatLRQ RI /LEert\ 6aIeJXarGV are GLVFXVVeG LQ PRre 

GetaLO EeORZ� 
��9    - 'aZVRQ ³7he /aZ RI (PerJeQF\ 3V\FhLatrLF 'eteQtLRQ´ �1999� � 1eZ =eaOaQG /aZ 5eYLeZ �������� 

$ 'RXJOaVV ³,PpOLFatLRQV RI the 7reatPeQt RI ,QFRPpeteQt aQG 9XOQeraEOe 3atLeQtV´ �preVeQtatLRQ tR the 
0eGLFaO /aZ CRQIereQFe� :eOOLQJtRQ� 1� $prLO ��11�� $ 0artLQ ³:hR 'eFLGeV LQ +arG CaVeV"  7he 
%RXQGarLeV RI CRPpeteQF\ aQG CRQVeQt´ �preVeQtatLRQ tR +'C 0eGLFR�/eJaO CRQIereQFe� :eOOLQJtRQ� 
1� 2FtREer ��1��� 6 1LJhtLQJaOe aQG , 5eXYeFaPp ³5eJXOatLQJ the 'eteQtLRQ RI 0eQtaOO\ ,QFapaFLtateG 
$GXOtV 1Rt 6XEMeFt tR the 0eQtaO +eaOth $Ft´ LQ 'aZVRQ aQG *OeGhLOO� aERYe Q 9� at 1���  
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�(32$�� Rr aQ appRLQteG ZeOIare JXarGLaQ� ZhR haV the pRZer tR FRQVeQt Rr REMeFt tR 
GeFLVLRQV aXthRrLVLQJ theLr GeteQtLRQ LQ reOatLRQ tR theLr OLYLQJ arraQJePeQtV�  (YeQ LI the\ GR� 
Rr LI FRXrt RrGerV are REtaLQeG� the 3335 $Ft LV QRt GeVLJQeG tR prRYLGe RQJRLQJ RYerVLJht RI 
theLr GeteQtLRQ Rr reVtrLFtLRQV RQ theLr OLEert\�

��� :here� LQ VXFh VLtXatLRQV� there LV QR�RQe tR aFt RQ EehaOI RI a perVRQ ZhR OaFNV FapaFLt\� 
heaOthFare prRYLGerV LQ 1eZ =eaOaQG are RIteQ reOLaQt XpRQ the FRPPRQ OaZ GRFtrLQe RI 
QeFeVVLt\� e[preVVeG thrRXJh 5LJht ���� RI the +'C CRGe� tR prRYLGe a OeJaO MXVtLILFatLRQ IRr 
theLr FRQILQePeQt�  7hLV MXVtLILFatLRQ LV EaVeG RQ the aVVXPptLRQ that GeFLVLRQV aERXt the 
eIIeFtLYe GeteQtLRQ RI a perVRQ ZhR OaFNV FapaFLt\ FaQ VLPpO\ Ee PaGe LQ theLr EeVt LQtereVtV 
E\ heaOthFare prRIeVVLRQaOV� ZLthRXt aQ\ LQGepeQGeQt RYerVLJht RI thRVe GeFLVLRQV EeLQJ 
reTXLreG ± aQ aVVXPptLRQ that haV EeeQ reMeFteG E\ the (Ct+5�

��� 7he rLJhtV reVtrLFteG E\ GeprLYatLRQ RI OLEert\ hLJhOLJht the YXOQeraELOLt\ RI peRpOe ZhR OaFN 
FapaFLt\ aQG ZhR are at rLVN RI aEXVe� QeJOeFt aQG e[pORLtatLRQ��9�  7here are aOVR OeJaO rLVNV 
IRr thRVe ZRrNLQJ LQ the heaOth aQG GLVaELOLt\ VeFtRr�  7heVe FRQFerQ the e[teQt tR ZhLFh 
prRYLGerV RI heaOth aQG GLVaELOLt\ VerYLFeV PLJht EreaFh theLr GXt\ RI Fare tR peRpOe E\ 
GetaLQLQJ theP ZLthRXt OeJaO aXthRrLt\ Rr� LQGeeG� IRr QRt GetaLQLQJ theP ZheQ Lt LV reTXLreG tR 
prRYLGe theP ZLth aGeTXate Fare �LQFOXGLQJ pRteQtLaOO\ EreaFh RI VtatXtRr\ REMeFtLYeV Rr 
GXtLeV���91 the prRVpeFt RI FrLPLQaO OLaELOLt\ IRr LQVXIILFLeQt Fare��9� aQG the pRteQtLaO IRr EreaFh 
RI prRIeVVLRQaO VtaQGarGV��9�   ,PpRrtaQtO\� the OaFN RI VaIeJXarGV aJaLQVt GeprLYatLRQ RI OLEert\ 
pRVeV praFtLFaO aQG ethLFaO FhaOOeQJeV IRr peRpOe ZhR ZRrN ZLth thLV YXOQeraEOe JrRXp aQG 
reFRJQLVe that the FXrreQt OeJaO IraPeZRrN LV LQaGeTXate tR EeVt prRPRte aQG prRteFt the 
aXtRQRP\ RI thRVe IRr ZhRP the\ Fare��9�  

��9 7hLV Fhapter VetV RXt the hXPaQ rLJhtV IraPeZRrN IRr aVVeVVLQJ ZheQ a perVRQ ZhR OaFNV 
FapaFLt\ haV EeeQ GeprLYeG RI theLr OLEert\� aQG IRr JLYLQJ eIIeFt tR the FeQtraO JXaraQtee that 
aQ\ GeteQtLRQ VhRXOG QRt Ee arELtrar\�  ,t RXtOLQeV the PeaQLQJ RI the %RXrQeZRRG Jap� the 
eIIeFt RI the 'R/6 reJLPe� aQG VXEVeTXeQt FaVe OaZ LQ (QJOaQG XQGer the 0C$ aQG the 
(C+5�  7heQ Lt LGeQtLILeV the e[LVteQFe RI a VLPLOar Jap ZLthLQ 1eZ =eaOaQG¶V OeJaO IraPeZRrN 
aQG the prREOePV eQFRXQtereG LQ praFtLFe GXe tR the OaFN RI aGeTXate prRteFtLRQV IRr peRpOe 
LQ theVe FLrFXPVtaQFeV�  ,t LGeQtLILeV the reaVRQV Zh\ 1eZ =eaOaQG VhRXOG ³pOXJ the Jap´ aQG 
reFRPPeQGV the GeYeORpPeQt RI apprRprLate OeJaO VaIeJXarGV�  

                                                
�9�    6ee IRr e[aPpOe� 7 %aNer ³/eJaO 3rRteFtLRQV aQG 5ePeGLeV IRr (OGer $EXVe� 1eJOeFt aQG ([pORLtatLRQ´ 

LQ 'LeVIeOG aQG 0F,QtRVh� aERYe Q ��� at ���� 
�91   6ee IRr e[aPpOe� VV �� aQG �� RI the 1eZ =eaOaQG 3XEOLF +eaOth aQG 'LVaELOLt\ $Ft ����� 7he REMeFtLYeV 

aQG IXQFtLRQV RI '+%V LQFOXGe� ´tR prRPRte eIIeFtLYe Fare Rr VXppRrt IRr thRVe LQ QeeG RI perVRQaO heaOth 
Rr GLVaELOLt\ VXppRrt VerYLFeV´ aQG ³tR prRPRte the LQFOXVLRQ aQG partLFLpatLRQ LQ VRFLet\ aQG 
LQGepeQGeQFe RI peRpOe ZLth GLVaELOLtLeV´� aQG ³tR PRQLtRr the GeOLYer\ aQG perIRrPaQFe RI VerYLFeV�´ 

�9�   6ee IRr e[aPpOe� CrLPeV $Ft RIIeQFeV� V 1�1 � a GXt\ LQ reVpeFt RI YXOQeraEOe aGXOtV tR prRYLGe 
QeFeVVarLeV aQG prRteFt IrRP LQMXr\� V 19� � LOO�treatPeQt Rr QeJOeFt RI FhLOG Rr YXOQeraEOe aGXOt� aQG V 
19�$ � a IaLOXre tR prRteFt a FhLOG Rr YXOQeraEOe aGXOt� 

�9�   7hLV Fhapter hLJhOLJhtV VRPe RI theVe OeJaO rLVNV hRZeYer LtV IRFXV LV RQ the OeJaO prRteFtLRQ QeeGeG IRr 
peRpOe ZhR OaFN FapaFLt\ aQG LV QRt aQ  aQaO\VLV RI the FLYLO aQG FrLPLQaO OLaELOLt\ RI pXEOLF �'+%V� aQG 
prLYate prRYLGerV �reVLGeQtLaO Fare IaFLOLtLeV� IRr e[aPpOe��  Chapter 1% prRYLGeV aQ RYerYLeZ RI the 
reOeYaQt OaZV LQ 1eZ =eaOaQG� 

�9�   0Rre thaQ aQ\ Rther aVpeFt RI thLV OeJaO reVearFh prRMeFt� the LQaGeTXaFLeV RI 5LJht ���� RI the +'C 
CRGe aV a VaIeJXarG aQG the GLIILFXOtLeV ZLth the XVLQJ the FRXrt prRFeVV XQGer the 3335 $Ft IRr the 
pOaFePeQt aQG OLYLQJ arraQJePeQtV RI peRpOe ZhR OaFN FapaFLt\� haYe EeeQ raLVeG ZLth the ZrLter�   

�� 
 

3A:  THE HUMAN RIGHTS FRAMEWORK 

Liberty and the right not to be arbitrarily detained 

��1� /LEert\ aQG the rLJht tR Ee Iree IrRP arELtrar\ GeteQtLRQ LV JXaraQteeG LQ ERth 1eZ =eaOaQG 
OaZ �XQGer OeJLVOatLRQ aQG the FRPPRQ OaZ�� aV ZeOO aV LQ the PaLQ LQterQatLRQaO hXPaQ rLJhtV 
LQVtrXPeQtV tR ZhLFh 1eZ =eaOaQG LV a part\��9�   6eFtLRQV �1±�� RI the 1=%25$�   art 9 RI 
the ,CC35� aQG art 1� RI the C53' e[preVV the rLJht tR OLEert\ Rr the rLJht tR QRt Ee arELtrarLO\ 
GetaLQeG �VRPetLPeV reIerreG tR aV haEeaV FRrpXV rLJhtV� LQ a Yer\ VLPLOar IaVhLRQ��9�  

��11 6eFtLRQ �� RI the 1=%25$ pOaLQO\ Va\V that ³(Yer\RQe haV the rLJht QRt tR Ee arELtrarLO\ 
arreVteG Rr GetaLQeG´�  7he pXrpRVe RI thLV rLJht LV tR eQVXre that QR perVRQ LV VXEMeFt tR the 
FRQVtraLQtV aQG LOO eIIeFtV that are aVVRFLateG ZLth GeteQtLRQ Rther thaQ LQ aFFRrGaQFe ZLth the 
OaZ��9�   7here are VeYeraO aFFRPpaQ\LQJ rLJhtV LQ the 1=%25$��9� LQFOXGLQJ the rLJht tR haYe 
the YaOLGLt\ RI RQe¶V GeteQtLRQ GeterPLQeG ZLthRXt GeOa\ E\ Za\ RI haEeaV FRrpXV� aQG the 
rLJht tR LPPeGLate reOeaVe LI RQe¶V GeteQtLRQ LV XQOaZIXO��99  7heVe rLJhtV XQGer VeFtLRQ � RI 
the 1=%25$ PXVt Ee reVpeFteG E\ aQ\RQe e[erFLVLQJ a ³pXEOLF IXQFtLRQ´� aQG ZRXOG LQFOXGe 
'LVtrLFt +eaOth %RarGV �'+%V� aV ZeOO aV prLYate reVt hRPeV aQG PeQtaO heaOth IaFLOLtLeV that 
reFeLYe pXEOLF IXQGLQJ����   

��1� $rtLFOe ��1� RI the (C+5 LV VLPLOar tR the rLJhtV e[preVVeG LQ the 1=%25$�  ,t LV aOVR VLPLOar 
tR art 1� RI the C53'���1  ZhLFh ERth 1eZ =eaOaQG aQG the 8. haYe ratLILeG����  7hereIRre� 
the FaVe OaZ IrRP the (Ct+5 ZLOO Ee LQIOXeQtLaO LQ 1eZ =eaOaQG� $rtLFOe 1� RI the C53' 
prRYLGeV�

                                                
�9�    7he PaLQ LQterQatLRQaO hXPaQ rLJhtV LQVtrXPeQtV tR ZhLFh 1eZ =eaOaQG LV a part\ that are reOeYaQt tR 

PeQtaO FapaFLt\ OaZ are Vet RXt LQ Chapter �� 7heVe LQFOXGe the ,CC35� the ,C(6C5 aQG the C53'� 
�9�    7he 1eZ =eaOaQG %LOO RI 5LJhtV $Ft 199� �1=%25$� e[preVVO\ aIILrPV 1eZ =eaOaQG¶V FRPPLtPeQt tR 

the ,CC35�   
�9�    $ %XtOer� 3 %XtOer New Zealand Bill of Rights Act: A Commentary �/e[LV1e[LV� :eOOLQJtRQ� ��1�� at 1���� 
�9�    7he IROORZLQJ rLJhtV LQ the 1=%25$ are aOVR reOeYaQt tR pOaFePeQt RI peRpOe LQtR Fare Rr GeteQtLRQ aQG 

theLr GeprLYatLRQ RI OLEert\� V 11 the rLJht tR reIXVe tR XQGerJR PeGLFaO treatPeQt� V 1� IreeGRP RI 
aVVRFLatLRQ� V 1� IreeGRP RI PRYePeQt aQG reVLGeQFe� V 19 � IreeGRP IrRP GLVFrLPLQatLRQ� V �� 
aVVRFLateG prRFeGXraO rLJhtV� )Rr a reYLeZ RI appOLFaEOe rLJhtV XQGer the 0+�C$7� $Ft� Vee . *OeGhLOO� 
³$ ³5LJhtV´ $XGLt RI the 0eQtaO +eaOth $Ft´� LQ 'aZVRQ aQG *OeGhLOO� aERYe Q 9� at ���� 

�99   1=%25$� V ���1��F��  7he 1=%25$ rLJhtV are VXEMeFt tR reaVRQaEOe aQG MXVtLILaEOe OLPLtatLRQV� LQFOXGLQJ 
thRVe preVFrLEeG E\ OaZ� 1=%25$� V ��  :heQeYer OeJLVOatLRQ FaQ Ee JLYeQ a PeaQLQJ that LV FRQVLVteQt 
ZLth the rLJhtV aQG IreeGRPV FRQtaLQeG LQ the 1=%25$� that PeaQLQJ LV tR Ee preIerreG� 1=%25$� V �� 

���    1=%25$ V ��a� FRQILrPV the 5LJhtV LQ the $Ft appO\ RQO\ tR aFtV GRQe E\ the 6tate� Rr ��E� ³E\ aQ\ 
perVRQ Rr ERG\ LQ the perIRrPaQFe RI aQ\ pXEOLF IXQFtLRQ� pRZer� Rr GXt\ FRQIerreG Rr LPpRVeG RQ that 
perVRQ Rr ERG\´� 7he CrRZQ (QtLtLeV $Ft ����� V � LQFOXGeV '+%V LQ LtV VFheGXOe RI pXEOLF eQtLtLeV�  
$GGeG tR thLV� 5LJht � RI the +'C CRGe reTXLreV heaOth aQG GLVaELOLt\ VerYLFeV tR Ee RI aQ ³apprRprLate 
VtaQGarG RI Fare´� LQ a PaQQer apprRprLate tR a perVRQ¶V QeeGV� that RptLPLVeV theLr TXaOLt\ RI OLIe aQG 
ZLth FRRperatLRQ EetZeeQ prRYLGerV� 

��1    $rtLFOe ��1��e� RI the (XrRpeaQ CRQYeQtLRQ VpeFLILFaOO\ aOORZV GeteQtLRQ IRr thRVe RI ³XQVRXQG PLQG´� 
prRYLGeG Lt LV OaZIXO aQG there LV a QeFeVVLt\ teVt EaVeG RQ aGeTXate eYLGeQFe RI PeQtaO GLVRrGer� 
Winterwerp v The Netherlands �19�9� � (+55 ���.  7heVe VaPe FrLterLa are QRt preVeQt LQ $rtLFOe 
1��1��E� RI the C53' VR tR thLV e[teQt art ��1��e� LV LQFRQVLVteQt ZLth art 1� RI the C53'�  *OeGhLOO� aERYe 
Q �9� at �9�� 6ee aOVR 3 )eQQeO aQG 8 .haOLT� ³CRQIOLFtLQJ Rr FRPpOePeQtar\ REOLJatLRQV" 7he 81 
'LVaELOLt\ 5LJhtV CRQYeQtLRQ RQ +XPaQ 5LJhtV aQG (QJOLVh OaZ´ ���11� (Xr +XP 5LJhtV 5eY�  

���  1eZ =eaOaQG aOVR haV LQ FRPPRQ ZLth the 8. that Lt LV a part\ tR ERth the ,CC35� aV e[preVVO\ 
reFRJQLVeG LQ the 1eZ =eaOaQG %LOO RI 5LJhtV $Ft 199� �1=%25$�� aQG the C53'�  6ee GLVFXVVLRQ RQ 
appOLFaEOe LQterQatLRQaO hXPaQ rLJhtV treatLVeV LQ Chapter � 6XppRrteG 'eFLVLRQ�PaNLQJ� 
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�(32$�� Rr aQ appRLQteG ZeOIare JXarGLaQ� ZhR haV the pRZer tR FRQVeQt Rr REMeFt tR 
GeFLVLRQV aXthRrLVLQJ theLr GeteQtLRQ LQ reOatLRQ tR theLr OLYLQJ arraQJePeQtV�  (YeQ LI the\ GR� 
Rr LI FRXrt RrGerV are REtaLQeG� the 3335 $Ft LV QRt GeVLJQeG tR prRYLGe RQJRLQJ RYerVLJht RI 
theLr GeteQtLRQ Rr reVtrLFtLRQV RQ theLr OLEert\�

��� :here� LQ VXFh VLtXatLRQV� there LV QR�RQe tR aFt RQ EehaOI RI a perVRQ ZhR OaFNV FapaFLt\� 
heaOthFare prRYLGerV LQ 1eZ =eaOaQG are RIteQ reOLaQt XpRQ the FRPPRQ OaZ GRFtrLQe RI 
QeFeVVLt\� e[preVVeG thrRXJh 5LJht ���� RI the +'C CRGe� tR prRYLGe a OeJaO MXVtLILFatLRQ IRr 
theLr FRQILQePeQt�  7hLV MXVtLILFatLRQ LV EaVeG RQ the aVVXPptLRQ that GeFLVLRQV aERXt the 
eIIeFtLYe GeteQtLRQ RI a perVRQ ZhR OaFNV FapaFLt\ FaQ VLPpO\ Ee PaGe LQ theLr EeVt LQtereVtV 
E\ heaOthFare prRIeVVLRQaOV� ZLthRXt aQ\ LQGepeQGeQt RYerVLJht RI thRVe GeFLVLRQV EeLQJ 
reTXLreG ± aQ aVVXPptLRQ that haV EeeQ reMeFteG E\ the (Ct+5�

��� 7he rLJhtV reVtrLFteG E\ GeprLYatLRQ RI OLEert\ hLJhOLJht the YXOQeraELOLt\ RI peRpOe ZhR OaFN 
FapaFLt\ aQG ZhR are at rLVN RI aEXVe� QeJOeFt aQG e[pORLtatLRQ��9�  7here are aOVR OeJaO rLVNV 
IRr thRVe ZRrNLQJ LQ the heaOth aQG GLVaELOLt\ VeFtRr�  7heVe FRQFerQ the e[teQt tR ZhLFh 
prRYLGerV RI heaOth aQG GLVaELOLt\ VerYLFeV PLJht EreaFh theLr GXt\ RI Fare tR peRpOe E\ 
GetaLQLQJ theP ZLthRXt OeJaO aXthRrLt\ Rr� LQGeeG� IRr QRt GetaLQLQJ theP ZheQ Lt LV reTXLreG tR 
prRYLGe theP ZLth aGeTXate Fare �LQFOXGLQJ pRteQtLaOO\ EreaFh RI VtatXtRr\ REMeFtLYeV Rr 
GXtLeV���91 the prRVpeFt RI FrLPLQaO OLaELOLt\ IRr LQVXIILFLeQt Fare��9� aQG the pRteQtLaO IRr EreaFh 
RI prRIeVVLRQaO VtaQGarGV��9�   ,PpRrtaQtO\� the OaFN RI VaIeJXarGV aJaLQVt GeprLYatLRQ RI OLEert\ 
pRVeV praFtLFaO aQG ethLFaO FhaOOeQJeV IRr peRpOe ZhR ZRrN ZLth thLV YXOQeraEOe JrRXp aQG 
reFRJQLVe that the FXrreQt OeJaO IraPeZRrN LV LQaGeTXate tR EeVt prRPRte aQG prRteFt the 
aXtRQRP\ RI thRVe IRr ZhRP the\ Fare��9�  

��9 7hLV Fhapter VetV RXt the hXPaQ rLJhtV IraPeZRrN IRr aVVeVVLQJ ZheQ a perVRQ ZhR OaFNV 
FapaFLt\ haV EeeQ GeprLYeG RI theLr OLEert\� aQG IRr JLYLQJ eIIeFt tR the FeQtraO JXaraQtee that 
aQ\ GeteQtLRQ VhRXOG QRt Ee arELtrar\�  ,t RXtOLQeV the PeaQLQJ RI the %RXrQeZRRG Jap� the 
eIIeFt RI the 'R/6 reJLPe� aQG VXEVeTXeQt FaVe OaZ LQ (QJOaQG XQGer the 0C$ aQG the 
(C+5�  7heQ Lt LGeQtLILeV the e[LVteQFe RI a VLPLOar Jap ZLthLQ 1eZ =eaOaQG¶V OeJaO IraPeZRrN 
aQG the prREOePV eQFRXQtereG LQ praFtLFe GXe tR the OaFN RI aGeTXate prRteFtLRQV IRr peRpOe 
LQ theVe FLrFXPVtaQFeV�  ,t LGeQtLILeV the reaVRQV Zh\ 1eZ =eaOaQG VhRXOG ³pOXJ the Jap´ aQG 
reFRPPeQGV the GeYeORpPeQt RI apprRprLate OeJaO VaIeJXarGV�  

                                                
�9�    6ee IRr e[aPpOe� 7 %aNer ³/eJaO 3rRteFtLRQV aQG 5ePeGLeV IRr (OGer $EXVe� 1eJOeFt aQG ([pORLtatLRQ´ 

LQ 'LeVIeOG aQG 0F,QtRVh� aERYe Q ��� at ���� 
�91   6ee IRr e[aPpOe� VV �� aQG �� RI the 1eZ =eaOaQG 3XEOLF +eaOth aQG 'LVaELOLt\ $Ft ����� 7he REMeFtLYeV 

aQG IXQFtLRQV RI '+%V LQFOXGe� ´tR prRPRte eIIeFtLYe Fare Rr VXppRrt IRr thRVe LQ QeeG RI perVRQaO heaOth 
Rr GLVaELOLt\ VXppRrt VerYLFeV´ aQG ³tR prRPRte the LQFOXVLRQ aQG partLFLpatLRQ LQ VRFLet\ aQG 
LQGepeQGeQFe RI peRpOe ZLth GLVaELOLtLeV´� aQG ³tR PRQLtRr the GeOLYer\ aQG perIRrPaQFe RI VerYLFeV�´ 

�9�   6ee IRr e[aPpOe� CrLPeV $Ft RIIeQFeV� V 1�1 � a GXt\ LQ reVpeFt RI YXOQeraEOe aGXOtV tR prRYLGe 
QeFeVVarLeV aQG prRteFt IrRP LQMXr\� V 19� � LOO�treatPeQt Rr QeJOeFt RI FhLOG Rr YXOQeraEOe aGXOt� aQG V 
19�$ � a IaLOXre tR prRteFt a FhLOG Rr YXOQeraEOe aGXOt� 

�9�   7hLV Fhapter hLJhOLJhtV VRPe RI theVe OeJaO rLVNV hRZeYer LtV IRFXV LV RQ the OeJaO prRteFtLRQ QeeGeG IRr 
peRpOe ZhR OaFN FapaFLt\ aQG LV QRt aQ  aQaO\VLV RI the FLYLO aQG FrLPLQaO OLaELOLt\ RI pXEOLF �'+%V� aQG 
prLYate prRYLGerV �reVLGeQtLaO Fare IaFLOLtLeV� IRr e[aPpOe��  Chapter 1% prRYLGeV aQ RYerYLeZ RI the 
reOeYaQt OaZV LQ 1eZ =eaOaQG� 

�9�   0Rre thaQ aQ\ Rther aVpeFt RI thLV OeJaO reVearFh prRMeFt� the LQaGeTXaFLeV RI 5LJht ���� RI the +'C 
CRGe aV a VaIeJXarG aQG the GLIILFXOtLeV ZLth the XVLQJ the FRXrt prRFeVV XQGer the 3335 $Ft IRr the 
pOaFePeQt aQG OLYLQJ arraQJePeQtV RI peRpOe ZhR OaFN FapaFLt\� haYe EeeQ raLVeG ZLth the ZrLter�   

�� 
 

3A:  THE HUMAN RIGHTS FRAMEWORK 

Liberty and the right not to be arbitrarily detained 

��1� /LEert\ aQG the rLJht tR Ee Iree IrRP arELtrar\ GeteQtLRQ LV JXaraQteeG LQ ERth 1eZ =eaOaQG 
OaZ �XQGer OeJLVOatLRQ aQG the FRPPRQ OaZ�� aV ZeOO aV LQ the PaLQ LQterQatLRQaO hXPaQ rLJhtV 
LQVtrXPeQtV tR ZhLFh 1eZ =eaOaQG LV a part\��9�   6eFtLRQV �1±�� RI the 1=%25$�   art 9 RI 
the ,CC35� aQG art 1� RI the C53' e[preVV the rLJht tR OLEert\ Rr the rLJht tR QRt Ee arELtrarLO\ 
GetaLQeG �VRPetLPeV reIerreG tR aV haEeaV FRrpXV rLJhtV� LQ a Yer\ VLPLOar IaVhLRQ��9�  

��11 6eFtLRQ �� RI the 1=%25$ pOaLQO\ Va\V that ³(Yer\RQe haV the rLJht QRt tR Ee arELtrarLO\ 
arreVteG Rr GetaLQeG´�  7he pXrpRVe RI thLV rLJht LV tR eQVXre that QR perVRQ LV VXEMeFt tR the 
FRQVtraLQtV aQG LOO eIIeFtV that are aVVRFLateG ZLth GeteQtLRQ Rther thaQ LQ aFFRrGaQFe ZLth the 
OaZ��9�   7here are VeYeraO aFFRPpaQ\LQJ rLJhtV LQ the 1=%25$��9� LQFOXGLQJ the rLJht tR haYe 
the YaOLGLt\ RI RQe¶V GeteQtLRQ GeterPLQeG ZLthRXt GeOa\ E\ Za\ RI haEeaV FRrpXV� aQG the 
rLJht tR LPPeGLate reOeaVe LI RQe¶V GeteQtLRQ LV XQOaZIXO��99  7heVe rLJhtV XQGer VeFtLRQ � RI 
the 1=%25$ PXVt Ee reVpeFteG E\ aQ\RQe e[erFLVLQJ a ³pXEOLF IXQFtLRQ´� aQG ZRXOG LQFOXGe 
'LVtrLFt +eaOth %RarGV �'+%V� aV ZeOO aV prLYate reVt hRPeV aQG PeQtaO heaOth IaFLOLtLeV that 
reFeLYe pXEOLF IXQGLQJ����   

��1� $rtLFOe ��1� RI the (C+5 LV VLPLOar tR the rLJhtV e[preVVeG LQ the 1=%25$�  ,t LV aOVR VLPLOar 
tR art 1� RI the C53'���1  ZhLFh ERth 1eZ =eaOaQG aQG the 8. haYe ratLILeG����  7hereIRre� 
the FaVe OaZ IrRP the (Ct+5 ZLOO Ee LQIOXeQtLaO LQ 1eZ =eaOaQG� $rtLFOe 1� RI the C53' 
prRYLGeV�

                                                
�9�    7he PaLQ LQterQatLRQaO hXPaQ rLJhtV LQVtrXPeQtV tR ZhLFh 1eZ =eaOaQG LV a part\ that are reOeYaQt tR 

PeQtaO FapaFLt\ OaZ are Vet RXt LQ Chapter �� 7heVe LQFOXGe the ,CC35� the ,C(6C5 aQG the C53'� 
�9�    7he 1eZ =eaOaQG %LOO RI 5LJhtV $Ft 199� �1=%25$� e[preVVO\ aIILrPV 1eZ =eaOaQG¶V FRPPLtPeQt tR 

the ,CC35�   
�9�    $ %XtOer� 3 %XtOer New Zealand Bill of Rights Act: A Commentary �/e[LV1e[LV� :eOOLQJtRQ� ��1�� at 1���� 
�9�    7he IROORZLQJ rLJhtV LQ the 1=%25$ are aOVR reOeYaQt tR pOaFePeQt RI peRpOe LQtR Fare Rr GeteQtLRQ aQG 

theLr GeprLYatLRQ RI OLEert\� V 11 the rLJht tR reIXVe tR XQGerJR PeGLFaO treatPeQt� V 1� IreeGRP RI 
aVVRFLatLRQ� V 1� IreeGRP RI PRYePeQt aQG reVLGeQFe� V 19 � IreeGRP IrRP GLVFrLPLQatLRQ� V �� 
aVVRFLateG prRFeGXraO rLJhtV� )Rr a reYLeZ RI appOLFaEOe rLJhtV XQGer the 0+�C$7� $Ft� Vee . *OeGhLOO� 
³$ ³5LJhtV´ $XGLt RI the 0eQtaO +eaOth $Ft´� LQ 'aZVRQ aQG *OeGhLOO� aERYe Q 9� at ���� 

�99   1=%25$� V ���1��F��  7he 1=%25$ rLJhtV are VXEMeFt tR reaVRQaEOe aQG MXVtLILaEOe OLPLtatLRQV� LQFOXGLQJ 
thRVe preVFrLEeG E\ OaZ� 1=%25$� V ��  :heQeYer OeJLVOatLRQ FaQ Ee JLYeQ a PeaQLQJ that LV FRQVLVteQt 
ZLth the rLJhtV aQG IreeGRPV FRQtaLQeG LQ the 1=%25$� that PeaQLQJ LV tR Ee preIerreG� 1=%25$� V �� 

���    1=%25$ V ��a� FRQILrPV the 5LJhtV LQ the $Ft appO\ RQO\ tR aFtV GRQe E\ the 6tate� Rr ��E� ³E\ aQ\ 
perVRQ Rr ERG\ LQ the perIRrPaQFe RI aQ\ pXEOLF IXQFtLRQ� pRZer� Rr GXt\ FRQIerreG Rr LPpRVeG RQ that 
perVRQ Rr ERG\´� 7he CrRZQ (QtLtLeV $Ft ����� V � LQFOXGeV '+%V LQ LtV VFheGXOe RI pXEOLF eQtLtLeV�  
$GGeG tR thLV� 5LJht � RI the +'C CRGe reTXLreV heaOth aQG GLVaELOLt\ VerYLFeV tR Ee RI aQ ³apprRprLate 
VtaQGarG RI Fare´� LQ a PaQQer apprRprLate tR a perVRQ¶V QeeGV� that RptLPLVeV theLr TXaOLt\ RI OLIe aQG 
ZLth FRRperatLRQ EetZeeQ prRYLGerV� 

��1    $rtLFOe ��1��e� RI the (XrRpeaQ CRQYeQtLRQ VpeFLILFaOO\ aOORZV GeteQtLRQ IRr thRVe RI ³XQVRXQG PLQG´� 
prRYLGeG Lt LV OaZIXO aQG there LV a QeFeVVLt\ teVt EaVeG RQ aGeTXate eYLGeQFe RI PeQtaO GLVRrGer� 
Winterwerp v The Netherlands �19�9� � (+55 ���.  7heVe VaPe FrLterLa are QRt preVeQt LQ $rtLFOe 
1��1��E� RI the C53' VR tR thLV e[teQt art ��1��e� LV LQFRQVLVteQt ZLth art 1� RI the C53'�  *OeGhLOO� aERYe 
Q �9� at �9�� 6ee aOVR 3 )eQQeO aQG 8 .haOLT� ³CRQIOLFtLQJ Rr FRPpOePeQtar\ REOLJatLRQV" 7he 81 
'LVaELOLt\ 5LJhtV CRQYeQtLRQ RQ +XPaQ 5LJhtV aQG (QJOLVh OaZ´ ���11� (Xr +XP 5LJhtV 5eY�  

���  1eZ =eaOaQG aOVR haV LQ FRPPRQ ZLth the 8. that Lt LV a part\ tR ERth the ,CC35� aV e[preVVO\ 
reFRJQLVeG LQ the 1eZ =eaOaQG %LOO RI 5LJhtV $Ft 199� �1=%25$�� aQG the C53'�  6ee GLVFXVVLRQ RQ 
appOLFaEOe LQterQatLRQaO hXPaQ rLJhtV treatLVeV LQ Chapter � 6XppRrteG 'eFLVLRQ�PaNLQJ� 
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Article 14 – Liberty and security of the person 

1� 6tateV 3artLeV VhaOO eQVXre that perVRQV ZLth GLVaELOLtLeV� RQ aQ eTXaO EaVLV ZLth 
RtherV� 

�a� (QMR\ the rLJht tR OLEert\ aQG VeFXrLt\ RI perVRQ� 

�E� $re QRt GeprLYeG RI theLr OLEert\ XQOaZIXOO\ Rr arELtrarLO\� aQG that aQ\ 
GeprLYatLRQ RI OLEert\ LV LQ FRQIRrPLt\ ZLth the OaZ� aQG that the e[LVteQFe 
RI a GLVaELOLt\ VhaOO LQ QR FaVe MXVtLI\ a GeprLYatLRQ RI OLEert\� 

�� 6tateV 3artLeV VhaOO eQVXre that LI perVRQV ZLth GLVaELOLtLeV are GeprLYeG RI theLr 
OLEert\ thrRXJh aQ\ prRFeVV� the\ are� RQ aQ eTXaO EaVLV ZLth RtherV� eQtLtOeG tR 
JXaraQteeV LQ aFFRrGaQFe ZLth LQterQatLRQaO hXPaQ rLJhtV OaZ aQG VhaOO Ee treateG 
LQ FRPpOLaQFe ZLth the REMeFtLYeV aQG prLQFLpOeV RI thLV CRQYeQtLRQ� LQFOXGLQJ E\ 
prRYLVLRQ RI reaVRQaEOe aFFRPPRGatLRQ����   

��1� $rtLFOe 1� RI the C53' LV VpeFLILFaOO\ FRQFerQeG ZLth OLEert\ rLJhtV�  ,Q aGGLtLRQ� art 19 prRYLGeV 
the rLJht tR OLYe LQGepeQGeQtO\ aQG Ee LQFOXGeG LQ the FRPPXQLt\� 7he 81 CRPPLttee haV 
LGeQtLILeG the GeteQtLRQ RI peRpOe ZLth GLVaELOLtLeV ZLthRXt theLr FRQVeQt �Rr ZLth the FRQVeQt RI 
a VXEVtLtXte GeFLVLRQ�PaNer� aV a IRrP RI ³arELtrar\ GeprLYatLRQ RI OLEert\´ that YLROateV artLFOeV 
1� aQG 1� RI the C53'� reTXLrLQJ 6tate partLeV tR reIraLQ IrRP VXFh praFtLFeV aQG tR eVtaEOLVh 
a PeFhaQLVP tR reYLeZ e[LVtLQJ FaVeV���� 

��1� $ preYaLOLQJ thePe LQ aOO RI theVe hXPaQ rLJhtV LQVtrXPeQtV LV that aQ\ OLPLt RQ OLEert\ VhRXOG 
Ee the OeaVt reVtrLFtLYe tR aFhLeYe LtV pXrpRVe����  6tatXteV aQG FRPPRQ OaZ rLJhtV that prRteFt 
OLEert\ VhRXOG thereIRre Ee reaG ZLth theVe rLJhtV LQ PLQG� 

��1� 6tatXteV FaQ aOVR aXthRrLVe GeprLYatLRQV RI OLEert\ RI peRpOe ZLth LPpaLreG FapaFLt\ LQ the 
heaOth aQG GLVaELOLt\ VettLQJ LQ VLtXatLRQV Zhere the GeteQtLRQ LV ³preVFrLEeG E\ OaZ´�  7he 
0+�C$7� $Ft IRr e[aPpOe� prRYLGeV IRr LQYROXQtar\ treatPeQt aQG GeteQtLRQ RI VRPe peRpOe 
ZLth a PeQtaO GLVRrGer� aQG the ,QteOOeFtXaO 'LVaELOLt\ �CRPpXOVRr\ Care aQG 5ehaELOLtatLRQ� 
$Ft ���� �,'CC5 $Ft� aOVR aXthRrLVeV GeteQtLRQ RI peRpOe ZLth LQteOOeFtXaO GLVaELOLt\ ZhR 
FRPPLt FrLPLQaO RIIeQFeV����  7he VLJQLILFaQFe RI theVe OaZV LV that the\ haYe aFFRPpaQ\LQJ 
prRFeGXraO VaIeJXarGV tR prRteFt the LQtereVtV RI peRpOe VXEMeFt tR theP�  +RZeYer� there are 
PaQ\ peRpOe ZLth LPpaLreG FapaFLt\ ZhR Pa\ Ee GetaLQeG LQ VLPLOar heaOth aQG GLVaELOLt\ 
VettLQJV ± IRr e[aPpOe� ³LQIRrPaO´ patLeQtV RQ pV\FhLatrLF ZarGV ± ZhR are QRt VXEMeFt tR thRVe 
OaZV aQG thereIRre GR QRt haYe the EeQeILt RI thRVe prRFeGXraO VaIeJXarGV� 

                                                
���    7he FRQFept RI ³reaVRQaEOe aFFRPPRGatLRQ´ PeaQV that PRGLILFatLRQV are tR Ee PaGe tR aFhLeYe eTXaO 

prRteFtLRQ XQOeVV the\ LPpRVe a GLVprRpRrtLRQate EXrGeQ� . *OeGhLOO ³7he )LOOLQJ RI the %RXrQeZRRG Jap´ 
LQ 0F6herr\ aQG )reFNOetRQ� aERYe Q 1�� at 11��   

���   81 CRPPLttee� aERYe Q ��� at >��@�  ,Q thLV reVpeFt� the 81 CRPPLttee LV partLFXOarO\ FRQFerQeG ZLth 
LQYROXQtar\ GeteQtLRQ LQ pV\FhLatrLF LQVtLtXtLRQV aQG GReV QRt appear tR FRQtePpOate GeteQtLRQ RI peRpOe 
ZLth LPpaLreG FapaFLt\ OLYLQJ LQ VXppRrteG OLYLQJ arraQJePeQtV LQ the FRPPXQLt\� 

���   7he OeaVt reVtrLFtLYe LQterYeQtLRQ LV aOVR RQe RI the prLPar\ REMeFtLYeV RI the 3335 $Ft� V ��a��  
���    6ee Chapter 1% IRr aQ RYerYLeZ RI the 0+�C$7� $Ft aQG the ,'CC5 $Ft� $ VXPPar\ RI the 0+�C$7� 

$Ft VaIeJXarGV are Vet RXt EeORZ� 

�� 
 

Common law – habeas corpus and false imprisonment  

��1� 7he rLJht tR reYLeZ the OaZIXOQeVV RI aQ\ GeprLYatLRQ RI OLEert\ haV ORQJ EeeQ reFRJQLVeG XQGer 
the FRPPRQ OaZ����  %Rth aQ appOLFatLRQ IRr a ZrLt RI haEeaV FRrpXV aQG the aFtLRQ IRr IaOVe 
LPprLVRQPeQt aOORZ peRpOe tR teVt the OaZIXOQeVV RI theLr FRQILQePeQt aQG the\ prRYLGe 
rePeGLeV ZheQ a perVRQ LV XQOaZIXOO\ GeprLYeG RI theLr OLEert\�   

��1� +aEeaV FRrpXV haV traGLtLRQaOO\ EeeQ aYaLOaEOe tR VeFXre the reOeaVe RI a perVRQ FRQILQeG E\ 
aQ\ perVRQ Rr VtatXtRr\ ERG\�  5eFeQtO\� haEeaV FRrpXV appOLFatLRQV LQ the +LJh CRXrt haYe 
EeeQ EaVeG RQ aOOeJatLRQV that peRpOe VXEMeFt tR Fare aQG ZeOIare RrGerV XQGer the 3335 $Ft 
haYe EeeQ XQOaZIXOO\ GeprLYeG RI theLr OLEert\ E\ theLr appRLQteG ZeOIare JXarGLaQ����  :hLOe 
the )aPLO\ CRXrt� QRt the +LJh CRXrt� LV the prRper IRrXP IRr theVe FaVeV� the\ Pa\ LQGLFate 
that there LV QRt aQ aGeTXate prRFeVV XQGer the 3335 $Ft LtVeOI tR LGeQtLI\ aQG PRQLtRr VXFh 
GeprLYatLRQV RI OLEert\���9 

��1� 7he haEeaV FRrpXV prRFeGXre LV GeVLJQeG IRr FOear FaVeV RI XQOaZIXO GeteQtLRQ aQG LV OeVV 
VXLtaEOe IRr FaVeV reTXLrLQJ GetaLOeG OeJaO Rr IaFtXaO aQaO\VLV GXe tR the VZLItQeVV RI LtV 
prRFeGXre��1�  ,Q theVe FaVeV� prRFeeGLQJV LQ IaOVe LPprLVRQPeQt� Rr aQ appOLFatLRQ IRr MXGLFLaO 
reYLeZ �Zhere thRVe LQYROYeG are perIRrPLQJ a pXEOLF IXQFtLRQ� ZRXOG Ee PRre VXLtaEOe��11  
+aEeaV FRrpXV LV aOVR QRt aYaLOaEOe Zhere the GetaLQeG perVRQ haV appeaO rLJhtV that haYe 
QRt EeeQ e[haXVteG��1� 

��19 7he tRrt RI IaOVe LPprLVRQPeQt� a FLYLO ZrRQJ� LV FRPPLtteG ZheQ RQe perVRQ LV GetaLQeG Rr 
LPprLVRQeG E\ aQRther perVRQ aFtLQJ ZLthRXt OaZIXO MXVtLILFatLRQ��1�  7here PXVt Ee tRtaO aQG 
LQteQtLRQaO reVtraLQt E\ ph\VLFaO PeaQV� Rr E\ Rther PeaQV �VXFh aV FRerFLRQ� threatV� Rr 
FOaLPV RI aXthRrLt\� that FaXVe the perVRQ tR VXEPLt tR GeprLYatLRQ RI theLr OLEert\��1�  

���� $ perVRQ IaOVeO\ LPprLVRQeG FaQ VeeN a GeFOaratLRQ that theLr GeteQtLRQ LQ XQOaZIXO� Rr VeeN 
GaPaJeV IrRP the perVRQ Rr ERG\ reVpRQVLEOe� aQG VXFh prRFeeGLQJV FaQ Ee ErRXJht aJaLQVt 
prLYate LQGLYLGXaOV� QRt RQO\ aJaLQVt pXEOLF ERGLeV��1�  ,Q ZH v Commissioner of Police for the 
Metropolis��1� the (QJOLVh CRXrt RI $ppeaO XpheOG a GeFLVLRQ tR aZarG GaPaJeV IRr 
pV\FhRORJLFaO traXPa Zhere the pROLFe ± ZLthRXt OaZIXO aXthRrLt\ ± IRrFLEO\ rePRYeG a \RXQJ 
PaQ ZLth VeYere aXtLVP aQG OearQLQJ GLVaELOLtLeV IrRP a VZLPPLQJ pRRO aQG VXEVeTXeQtO\ 

                                                
���    Chief Executive of the Department of Labour v Yadegary >���1@ � 1=/5 �9� �C$� at >��@� 1eZ =eaOaQG 

CRXrtV haYe reFRJQLVeG the preVXPptLRQ LQ OaZ LQ IaYRXr RI OLEert\ � in favorem libertatis. ,Q the 6XprePe 
CRXrt GeFLVLRQ� Zaoui v Attorney General >����@ 1 1=/5 ��� at ��� >��@ ³$QG Lt LV RI prLPe LPpRrtaQFe 
that aQ\ pRZerV RI GeteQtLRQ Ee apprRaFheG LQ OLJht RI the IXQGaPeQtaO rLJht� ORQJ reFRJQLVeG XQGer the 
FRPPRQ OaZ� RI OLEert\ IRr aOO perVRQV VXEMeFt RQO\ tR VXFh OLPLtV aV are LPpRVeG E\ OaZ.”

���   E v E, aERYe Q ���  6ee aOVR JDEB & ors v JAB & RHB and MAB, aERYe Q ��� IROORZLQJ aQ XQVXFFeVVIXO 
ZrLt RI haEeaV FRrpXV LQ the +LJh CRXrt� 

��9    7here haV EeeQ a VXFFeVVIXO haEeaV FRrpXV FaVe LQ 9LFtRrLa� $XVtraOLa�  ,Q Antunovic v Dawson >��1�@ 
96C ���� Lt ZaV heOG that 0rV $QtXQRYLF haG EeeQ XQOaZIXOO\ reVtraLQeG aQG the CRXrt RrGereG her 
reOeaVe� eYeQ thRXJh Vhe haG QRt EeeQ VXEMeFt tR aQ\ ph\VLFaO reVtraLQt�  7he CRXrt aFFepteG her 
eYLGeQFe that Vhe IeOt that Vhe ZaV XQaEOe tR OeaYe the prePLVeV at ZhLFh Vhe ZaV reVLGLQJ ZLthRXt the 
perPLVVLRQ RI her pV\FhLatrLVt� 

�1�   N and N v CEO of CMDHB >��1�@ 1=+C ���� 7hRPaV - at >1�@� 
�11   +aEeaV CRrpXV $Ft ���1� V 1��1$��E�� Manuel v Superintendent Hawkes Bay Prison  >����@ 1 1=/5 1� 

�C$�� 
�1�   E v E, aERYe Q �� at >��@ aQG T v Regional Intellectual Care Agency >����@ 1=C$ ���� 
�1�    6 7RGG aQG - +XJheV The Law of Torts in New Zealand ��th eG� %rRRNerV�7hRPVRQ 5eXterV� :eOOLQJtRQ�  

���9� Chapter � 7reVpaVV tR perVRQ� 
�1�    -* )OePLQJ The Law of Torts �9th eG� /%C ,QIRrPatLRQ 6erYLFeV 1Rrth 5\Ge 16:� 199�� at ��±��� 
�1�    /aZ 6RFLet\ Identifying a Deprivation of Liberty: a practical guide ���1�� http���ZZZ�OaZVRFLet\�RrJ�XN at 

��� 
�1�   >��1�@ (:+C ��� �$GPLQ�� XpheOG LQ the (QJOLVh CRXrt RI $ppeaO� >��1�@ (:C$ CLY �9�  
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Article 14 – Liberty and security of the person 

1� 6tateV 3artLeV VhaOO eQVXre that perVRQV ZLth GLVaELOLtLeV� RQ aQ eTXaO EaVLV ZLth 
RtherV� 

�a� (QMR\ the rLJht tR OLEert\ aQG VeFXrLt\ RI perVRQ� 

�E� $re QRt GeprLYeG RI theLr OLEert\ XQOaZIXOO\ Rr arELtrarLO\� aQG that aQ\ 
GeprLYatLRQ RI OLEert\ LV LQ FRQIRrPLt\ ZLth the OaZ� aQG that the e[LVteQFe 
RI a GLVaELOLt\ VhaOO LQ QR FaVe MXVtLI\ a GeprLYatLRQ RI OLEert\� 

�� 6tateV 3artLeV VhaOO eQVXre that LI perVRQV ZLth GLVaELOLtLeV are GeprLYeG RI theLr 
OLEert\ thrRXJh aQ\ prRFeVV� the\ are� RQ aQ eTXaO EaVLV ZLth RtherV� eQtLtOeG tR 
JXaraQteeV LQ aFFRrGaQFe ZLth LQterQatLRQaO hXPaQ rLJhtV OaZ aQG VhaOO Ee treateG 
LQ FRPpOLaQFe ZLth the REMeFtLYeV aQG prLQFLpOeV RI thLV CRQYeQtLRQ� LQFOXGLQJ E\ 
prRYLVLRQ RI reaVRQaEOe aFFRPPRGatLRQ����   

��1� $rtLFOe 1� RI the C53' LV VpeFLILFaOO\ FRQFerQeG ZLth OLEert\ rLJhtV�  ,Q aGGLtLRQ� art 19 prRYLGeV 
the rLJht tR OLYe LQGepeQGeQtO\ aQG Ee LQFOXGeG LQ the FRPPXQLt\� 7he 81 CRPPLttee haV 
LGeQtLILeG the GeteQtLRQ RI peRpOe ZLth GLVaELOLtLeV ZLthRXt theLr FRQVeQt �Rr ZLth the FRQVeQt RI 
a VXEVtLtXte GeFLVLRQ�PaNer� aV a IRrP RI ³arELtrar\ GeprLYatLRQ RI OLEert\´ that YLROateV artLFOeV 
1� aQG 1� RI the C53'� reTXLrLQJ 6tate partLeV tR reIraLQ IrRP VXFh praFtLFeV aQG tR eVtaEOLVh 
a PeFhaQLVP tR reYLeZ e[LVtLQJ FaVeV���� 

��1� $ preYaLOLQJ thePe LQ aOO RI theVe hXPaQ rLJhtV LQVtrXPeQtV LV that aQ\ OLPLt RQ OLEert\ VhRXOG 
Ee the OeaVt reVtrLFtLYe tR aFhLeYe LtV pXrpRVe����  6tatXteV aQG FRPPRQ OaZ rLJhtV that prRteFt 
OLEert\ VhRXOG thereIRre Ee reaG ZLth theVe rLJhtV LQ PLQG� 

��1� 6tatXteV FaQ aOVR aXthRrLVe GeprLYatLRQV RI OLEert\ RI peRpOe ZLth LPpaLreG FapaFLt\ LQ the 
heaOth aQG GLVaELOLt\ VettLQJ LQ VLtXatLRQV Zhere the GeteQtLRQ LV ³preVFrLEeG E\ OaZ´�  7he 
0+�C$7� $Ft IRr e[aPpOe� prRYLGeV IRr LQYROXQtar\ treatPeQt aQG GeteQtLRQ RI VRPe peRpOe 
ZLth a PeQtaO GLVRrGer� aQG the ,QteOOeFtXaO 'LVaELOLt\ �CRPpXOVRr\ Care aQG 5ehaELOLtatLRQ� 
$Ft ���� �,'CC5 $Ft� aOVR aXthRrLVeV GeteQtLRQ RI peRpOe ZLth LQteOOeFtXaO GLVaELOLt\ ZhR 
FRPPLt FrLPLQaO RIIeQFeV����  7he VLJQLILFaQFe RI theVe OaZV LV that the\ haYe aFFRPpaQ\LQJ 
prRFeGXraO VaIeJXarGV tR prRteFt the LQtereVtV RI peRpOe VXEMeFt tR theP�  +RZeYer� there are 
PaQ\ peRpOe ZLth LPpaLreG FapaFLt\ ZhR Pa\ Ee GetaLQeG LQ VLPLOar heaOth aQG GLVaELOLt\ 
VettLQJV ± IRr e[aPpOe� ³LQIRrPaO´ patLeQtV RQ pV\FhLatrLF ZarGV ± ZhR are QRt VXEMeFt tR thRVe 
OaZV aQG thereIRre GR QRt haYe the EeQeILt RI thRVe prRFeGXraO VaIeJXarGV� 

                                                
���    7he FRQFept RI ³reaVRQaEOe aFFRPPRGatLRQ´ PeaQV that PRGLILFatLRQV are tR Ee PaGe tR aFhLeYe eTXaO 

prRteFtLRQ XQOeVV the\ LPpRVe a GLVprRpRrtLRQate EXrGeQ� . *OeGhLOO ³7he )LOOLQJ RI the %RXrQeZRRG Jap´ 
LQ 0F6herr\ aQG )reFNOetRQ� aERYe Q 1�� at 11��   

���   81 CRPPLttee� aERYe Q ��� at >��@�  ,Q thLV reVpeFt� the 81 CRPPLttee LV partLFXOarO\ FRQFerQeG ZLth 
LQYROXQtar\ GeteQtLRQ LQ pV\FhLatrLF LQVtLtXtLRQV aQG GReV QRt appear tR FRQtePpOate GeteQtLRQ RI peRpOe 
ZLth LPpaLreG FapaFLt\ OLYLQJ LQ VXppRrteG OLYLQJ arraQJePeQtV LQ the FRPPXQLt\� 

���   7he OeaVt reVtrLFtLYe LQterYeQtLRQ LV aOVR RQe RI the prLPar\ REMeFtLYeV RI the 3335 $Ft� V ��a��  
���    6ee Chapter 1% IRr aQ RYerYLeZ RI the 0+�C$7� $Ft aQG the ,'CC5 $Ft� $ VXPPar\ RI the 0+�C$7� 

$Ft VaIeJXarGV are Vet RXt EeORZ� 

�� 
 

Common law – habeas corpus and false imprisonment  

��1� 7he rLJht tR reYLeZ the OaZIXOQeVV RI aQ\ GeprLYatLRQ RI OLEert\ haV ORQJ EeeQ reFRJQLVeG XQGer 
the FRPPRQ OaZ����  %Rth aQ appOLFatLRQ IRr a ZrLt RI haEeaV FRrpXV aQG the aFtLRQ IRr IaOVe 
LPprLVRQPeQt aOORZ peRpOe tR teVt the OaZIXOQeVV RI theLr FRQILQePeQt aQG the\ prRYLGe 
rePeGLeV ZheQ a perVRQ LV XQOaZIXOO\ GeprLYeG RI theLr OLEert\�   

��1� +aEeaV FRrpXV haV traGLtLRQaOO\ EeeQ aYaLOaEOe tR VeFXre the reOeaVe RI a perVRQ FRQILQeG E\ 
aQ\ perVRQ Rr VtatXtRr\ ERG\�  5eFeQtO\� haEeaV FRrpXV appOLFatLRQV LQ the +LJh CRXrt haYe 
EeeQ EaVeG RQ aOOeJatLRQV that peRpOe VXEMeFt tR Fare aQG ZeOIare RrGerV XQGer the 3335 $Ft 
haYe EeeQ XQOaZIXOO\ GeprLYeG RI theLr OLEert\ E\ theLr appRLQteG ZeOIare JXarGLaQ����  :hLOe 
the )aPLO\ CRXrt� QRt the +LJh CRXrt� LV the prRper IRrXP IRr theVe FaVeV� the\ Pa\ LQGLFate 
that there LV QRt aQ aGeTXate prRFeVV XQGer the 3335 $Ft LtVeOI tR LGeQtLI\ aQG PRQLtRr VXFh 
GeprLYatLRQV RI OLEert\���9 

��1� 7he haEeaV FRrpXV prRFeGXre LV GeVLJQeG IRr FOear FaVeV RI XQOaZIXO GeteQtLRQ aQG LV OeVV 
VXLtaEOe IRr FaVeV reTXLrLQJ GetaLOeG OeJaO Rr IaFtXaO aQaO\VLV GXe tR the VZLItQeVV RI LtV 
prRFeGXre��1�  ,Q theVe FaVeV� prRFeeGLQJV LQ IaOVe LPprLVRQPeQt� Rr aQ appOLFatLRQ IRr MXGLFLaO 
reYLeZ �Zhere thRVe LQYROYeG are perIRrPLQJ a pXEOLF IXQFtLRQ� ZRXOG Ee PRre VXLtaEOe��11  
+aEeaV FRrpXV LV aOVR QRt aYaLOaEOe Zhere the GetaLQeG perVRQ haV appeaO rLJhtV that haYe 
QRt EeeQ e[haXVteG��1� 

��19 7he tRrt RI IaOVe LPprLVRQPeQt� a FLYLO ZrRQJ� LV FRPPLtteG ZheQ RQe perVRQ LV GetaLQeG Rr 
LPprLVRQeG E\ aQRther perVRQ aFtLQJ ZLthRXt OaZIXO MXVtLILFatLRQ��1�  7here PXVt Ee tRtaO aQG 
LQteQtLRQaO reVtraLQt E\ ph\VLFaO PeaQV� Rr E\ Rther PeaQV �VXFh aV FRerFLRQ� threatV� Rr 
FOaLPV RI aXthRrLt\� that FaXVe the perVRQ tR VXEPLt tR GeprLYatLRQ RI theLr OLEert\��1�  

���� $ perVRQ IaOVeO\ LPprLVRQeG FaQ VeeN a GeFOaratLRQ that theLr GeteQtLRQ LQ XQOaZIXO� Rr VeeN 
GaPaJeV IrRP the perVRQ Rr ERG\ reVpRQVLEOe� aQG VXFh prRFeeGLQJV FaQ Ee ErRXJht aJaLQVt 
prLYate LQGLYLGXaOV� QRt RQO\ aJaLQVt pXEOLF ERGLeV��1�  ,Q ZH v Commissioner of Police for the 
Metropolis��1� the (QJOLVh CRXrt RI $ppeaO XpheOG a GeFLVLRQ tR aZarG GaPaJeV IRr 
pV\FhRORJLFaO traXPa Zhere the pROLFe ± ZLthRXt OaZIXO aXthRrLt\ ± IRrFLEO\ rePRYeG a \RXQJ 
PaQ ZLth VeYere aXtLVP aQG OearQLQJ GLVaELOLtLeV IrRP a VZLPPLQJ pRRO aQG VXEVeTXeQtO\ 

                                                
���    Chief Executive of the Department of Labour v Yadegary >���1@ � 1=/5 �9� �C$� at >��@� 1eZ =eaOaQG 

CRXrtV haYe reFRJQLVeG the preVXPptLRQ LQ OaZ LQ IaYRXr RI OLEert\ � in favorem libertatis. ,Q the 6XprePe 
CRXrt GeFLVLRQ� Zaoui v Attorney General >����@ 1 1=/5 ��� at ��� >��@ ³$QG Lt LV RI prLPe LPpRrtaQFe 
that aQ\ pRZerV RI GeteQtLRQ Ee apprRaFheG LQ OLJht RI the IXQGaPeQtaO rLJht� ORQJ reFRJQLVeG XQGer the 
FRPPRQ OaZ� RI OLEert\ IRr aOO perVRQV VXEMeFt RQO\ tR VXFh OLPLtV aV are LPpRVeG E\ OaZ.”

���   E v E, aERYe Q ���  6ee aOVR JDEB & ors v JAB & RHB and MAB, aERYe Q ��� IROORZLQJ aQ XQVXFFeVVIXO 
ZrLt RI haEeaV FRrpXV LQ the +LJh CRXrt� 

��9    7here haV EeeQ a VXFFeVVIXO haEeaV FRrpXV FaVe LQ 9LFtRrLa� $XVtraOLa�  ,Q Antunovic v Dawson >��1�@ 
96C ���� Lt ZaV heOG that 0rV $QtXQRYLF haG EeeQ XQOaZIXOO\ reVtraLQeG aQG the CRXrt RrGereG her 
reOeaVe� eYeQ thRXJh Vhe haG QRt EeeQ VXEMeFt tR aQ\ ph\VLFaO reVtraLQt�  7he CRXrt aFFepteG her 
eYLGeQFe that Vhe IeOt that Vhe ZaV XQaEOe tR OeaYe the prePLVeV at ZhLFh Vhe ZaV reVLGLQJ ZLthRXt the 
perPLVVLRQ RI her pV\FhLatrLVt� 

�1�   N and N v CEO of CMDHB >��1�@ 1=+C ���� 7hRPaV - at >1�@� 
�11   +aEeaV CRrpXV $Ft ���1� V 1��1$��E�� Manuel v Superintendent Hawkes Bay Prison  >����@ 1 1=/5 1� 

�C$�� 
�1�   E v E, aERYe Q �� at >��@ aQG T v Regional Intellectual Care Agency >����@ 1=C$ ���� 
�1�    6 7RGG aQG - +XJheV The Law of Torts in New Zealand ��th eG� %rRRNerV�7hRPVRQ 5eXterV� :eOOLQJtRQ�  

���9� Chapter � 7reVpaVV tR perVRQ� 
�1�    -* )OePLQJ The Law of Torts �9th eG� /%C ,QIRrPatLRQ 6erYLFeV 1Rrth 5\Ge 16:� 199�� at ��±��� 
�1�    /aZ 6RFLet\ Identifying a Deprivation of Liberty: a practical guide ���1�� http���ZZZ�OaZVRFLet\�RrJ�XN at 

��� 
�1�   >��1�@ (:+C ��� �$GPLQ�� XpheOG LQ the (QJOLVh CRXrt RI $ppeaO� >��1�@ (:C$ CLY �9�  
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ph\VLFaOO\ reVtraLQeG hLP aQG GetaLQeG hLP LQ a pROLFe YaQ�  7he pROLFe GLG VR ZLthRXt 
FRQVXOtLQJ hLV FarerV� LQIRrPLQJ thePVeOYeV RI the QatXre RI hLV GLVaELOLtLeV� Rr FRQVLGerLQJ OeVV 
reVtrLFtLYe RptLRQV��1�  
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a MXVtLILFatLRQ IRr LQIRrPaOO\ reFeLYLQJ LQ hRVpLtaO Rr PeQtaO QXrVLQJ hRPeV FRPpOLaQt LQFapaFLtateG 
patLeQtV� 

���  Bournewood aERYe Q �� >199�@ � :/5 ���� C$�  2Q the Ga\ RI LtV GeFLVLRQ +/ ZaV theQ ³VeFtLRQeG´ 
XQGer the 0eQtaO +eaOth $Ft�  +e ZaV reOeaVeG tR hLV FarerV ILYe ZeeNV Oater aQG IRrPaOO\ GLVFharJeG a 
ZeeN aIter that�  0eaQZhLOe the hRVpLtaO appeaOeG tR the +RXVe RI /RrGV�   

���    R v Bournewood Community and Mental Health NHS Trust� ([ p� /  >199�@ $OO (5 ��9 at �99� /RrG *RII� 
7he FRPPRQ OaZ pRZer tR GetaLQ aQG reVtraLQ patLeQtV ZhR OaFN FapaFLt\ tR GeFLGe Zhere tR OLYe Zhere 
GeteQtLRQ LV QeFeVVar\ aQG LQ theLr RZQ EeVt LQtereVtV� Re F >199�@ 1 $C � appOLeG�
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aQG ZhLOe he ZaV there� he ZRXOG haYe EeeQ ³VeFtLRQeG´ XQGer the 0+$ LI he haG trLeG tR 
OeaYe� hLV FarerV Zere at ILrVt prRhLELteG IrRP YLVLtLQJ hLP LQ FaVe he ZaQteG tR OeaYe ZLth 
theP� aQG the hRVpLtaO ZaV QRt prepareG tR reOeaVe hLP EaFN LQtR the Fare RI hLV FarerV XQtLO 
the\ thRXJht hLP reaG\ tR OeaYe� 7hLV aPRXQteG tR FRPpOete aQG eIIeFtLYe FRQtrRO E\ the VtaII 
RYer hLV IreeGRP RI PRYePeQt� aQG ZaV thereIRre ³GeteQtLRQ´� 

���� 'eVpLte the /aZ /RrGV¶ XQaQLPRXV GeFLVLRQ that� eYeQ LI +/ haG EeeQ GetaLQeG� thLV ZRXOG 
haYe EeeQ MXVtLILeG XQGer the FRPPRQ OaZ GRFtrLQe RI QeFeVVLt\� /RrG 6te\Q LGeQtLILeG the 
e[LVteQFe RI a OaFXQa LQ the OaZ� 7hLV haV FRPe tR Ee NQRZQ aV ³the %RXrQeZRRG Jap´���9 

7he FRPPRQ OaZ prLQFLpOe RI QeFeVVLt\ LV a XVeIXO FRQFept EXt Lt FRQtaLQV QRQe RI the 
VaIeJXarGV RI the 19�� $Ft�  ,t pOaFeV eIIeFtLYe aQG XQTXaOLILeG FRQtrRO LQ the haQGV RI 
hRVpLtaO pV\FhLatrLVtV� « >1@eLther haEeaV FRrpXV QRr MXGLFLaO reYLeZ are VXIILFLeQt 
VaIeJXarGV aJaLQVt PLVMXGJePeQtV aQG prRIeVVLRQaO OapVeV LQ the FaVe RI FRPpOLaQt 
LQFapaFLtateG patLeQtV� «7he reVXOt ZRXOG Ee aQ indefensible gap LQ RXr PeQtaO heaOth 
OaZ� « 7he VXJJeVtLRQ that +/ ZaV Iree tR JR LV a IaLr\taOe� >(PphaVLV aGGeG@ 

���9 ,t LV thereIRre the aEVeQFe RI procedural ³VaIeJXarGV´� rather thaQ the aEVeQFe RI aQ\ criteria 
JRYerQLQJ the perVRQ¶V eIIeFtLYe GeteQtLRQ� that LV the IeatXre RI the ³Jap´�  7he FrLterLa IRr 
OaZIXO GeteQtLRQ Zere prRYLGeG E\ the FRPPRQ OaZ prLQFLpOe RI QeFeVVLt\� EXt there ZaV QR 
reaGLO\ aFFeVVLEOe prRFeGXre IRr reYLeZLQJ that GeteQtLRQ�   

���� $Q appOLFatLRQ ZaV theQ ORGJeG RQ +/¶V EehaOI ZLth the (XrRpeaQ CRXrt RI +XPaQ 5LJhtV 
�(Ct+5� eIIeFtLYeO\ FhaOOeQJLQJ the GeFLVLRQ RI the PaMRrLt\ RI +RXVe RI /RrGV that +/ ZaV QRt 
GetaLQeG LQ theVe FLrFXPVtaQFeV� aQG FhaOOeQJLQJ the QRtLRQ that hLV GeteQtLRQ ZRXOG Ee OaZIXO 
± XQGer the GRFtrLQe RI QeFeVVLt\ ± ZheQ QR aGeTXate prRFeVV e[LVteG IRr LtV LQGepeQGeQt 
reYLeZ� 

European Court of Human Rights decision – HL v United Kingdom

���1 ,Q HL v United Kingdom���� the (Ct+5 theQ heOG that GXrLQJ the Oater VtaJeV RI hLV aGPLVVLRQ 
tR %RXrQeZRRG +RVpLtaO� +/ ZaV GeprLYeG RI hLV OLEert\ �aV the (XrRpeaQ CRQYeQtLRQ pXtV Lt�� 
aQG hLV VXEVeTXeQt GeteQtLRQ ZaV a YLROatLRQ RI $rtLFOe ��1� RI the (C+5 aV Lt ZaV QRt ³LQ 
aFFRrGaQFe ZLth a prRFeGXre preVFrLEeG E\ OaZ´���1  7he CRXrt heOG that the XVe RI the 
FRPPRQ OaZ GRFtrLQe RI QeFeVVLt\ tR GetaLQ FRPpOLaQt peRpOe ZhR OaFNeG FapaFLt\ tR REMeFt 
tR theLr GeteQtLRQ� rather thaQ XVLQJ the 0eQtaO +eaOth $Ft 19��� ZaV QRt aGeTXate tR prRteFt 
peRpOe aJaLQVt the rLVN RI arELtrar\ GeteQtLRQ�  7he reOeYaQt partV RI art ��1� prRYLGe that� 

(Yer\RQe haV the rLJht tR OLEert\ aQG VeFXrLt\ RI perVRQ�  1R RQe VhRXOG Ee GeprLYeG RI 
hLV OLEert\ VaYe LQ the IROORZLQJ FaVeV aQG LQ aFFRrGaQFe ZLth a prRFeGXre preVFrLEeG E\ 
OaZ� 

���� 2Qe RI ³the IROORZLQJ FaVeV´ eQFRPpaVVeG E\ art ��1�� FRYerV ± aQG perPLtV ± ³the OaZIXO 
GeteQtLRQ « RI perVRQV RI XQVRXQG PLQG´����  7R Ee OaZIXO� XQGer the CRQYeQtLRQ� hRZeYer� 
VXFh GeteQtLRQ PXVt aOVR Ee ³LQ aFFRrGaQFe ZLth a prRFeGXre preVFrLEeG E\ OaZ´����  2YeraOO� 

                                                
��9   %RXrQeZRRG� aERYe Q � at �9� aQG �9�� 
���   $ERYe Q �. 
��1   (XrRpeaQ CRQYeQtLRQ RQ +XPaQ 5LJhtV� art ��1�� 
���   (XrRpeaQ CRQYeQtLRQ RQ +XPaQ 5LJhtV� art ��1��e��  ,Q Winterwerp v the Netherlands �19�9� � (+55 

���� the (Ct+5 heOG that the QeeG IRr ³OaZIXO´ GeteQtLRQ LPpRrtV the QeeG IRr ERth VXEVtaQtLYe aQG 
prRFeGXraO VaIeJXarGV� 

���   (XrRpeaQ CRQYeQtLRQ� art ��1�� 
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thereIRre� LQ GeterPLQLQJ LI +/ haG EeeQ XQOaZIXOO\ GeprLYeG RI hLV OLEert\� the (Ct+5 haG tR 
FRQVLGer three LVVXeV� :aV +/ GetaLQeG"  :aV he RI XQVRXQG PLQG"  $QG ZaV hLV GeteQtLRQ 
XQOaZIXO EeFaXVe Lt ZaV QRt ³LQ aFFRrGaQFe ZLth a prRFeGXre preVFrLEeG E\ OaZ´" 

���� 7he (Ct+5 IRXQG that +/ ZaV GetaLQeG EeFaXVe the heaOthFare prRIeVVLRQaOV treatLQJ aQG 
PaQaJLQJ hLP ³e[erFLVeG FRPpOete aQG eIIeFtLYe FRQtrRO RYer hLV Fare aQG PRYePeQtV´����  ,Q 
eIIeFt� the\ aJreeG RQ thLV Patter ZLth the PLQRrLt\ MXGJeV LQ the +RXVe RI /RrGV� 7he\ VaLG 
+/ ³ZaV XQGer FRQtLQXRXV VXperYLVLRQ aQG FRQtrRO aQG ZaV QRt Iree tR OeaYe´�  7he CRXrt 
aFFepteG� hRZeYer� that +/ ZaV ³RI XQVRXQG PLQG´�  +LV GeteQtLRQ FRXOG thereIRre Ee 
aXthRrLVeG E\ OaZ� 

���� 6R the rePaLQLQJ TXeVtLRQ ZaV Zhether hLV GeteQtLRQ ZaV OaZIXO� 7he (Ct+5 ePphaVLVeG 
that the eVVeQtLaO REMeFtLYe RI art ��1� ZaV ³tR preYeQt LQGLYLGXaOV EeLQJ GeprLYeG RI theLr OLEert\ 
LQ aQ arELtrar\ IaVhLRQ´����  7hLV reTXLreG the ³e[LVteQFe LQ GRPeVtLF OaZ RI aGeTXate OeJaO 
prRteFtLRQV´ aQG ³IaLr aQG prRper prRFeGXreV´����  (QJOLVh OaZ GLG QRt prRYLGe thLV aQG VR +/¶V 
GeteQtLRQ ZaV XQOaZIXO ± LQ eIIeFt� EeFaXVe (QJOLVh OaZ prRYLGeG LQVXIILFLeQt prRFeGXraO 
VaIeJXarGV aJaLQVt arELtrar\ GeteQtLRQ RI a perVRQ LQ hLV VLtXatLRQ���� 

���� 7he (Ct+5 aOVR heOG that there haG EeeQ a EreaFh RI +/¶V art ���� rLJht tR a VpeeG\ reYLeZ 
RI the OaZIXOQeVV RI hLV GeteQtLRQ�  $rtLFOe ���� prRYLGeV that�  

(Yer\RQe ZhR LV GeprLYeG RI hLV OLEert\ E\ arreVt Rr GeteQtLRQ VhaOO Ee eQtLtOeG tR taNe 
prRFeeGLQJV E\ ZhLFh the OaZIXOQeVV RI hLV GeteQtLRQ VhaOO Ee GeFLGeG VpeeGLO\ E\ a FRXrt 
aQG hLV reOeaVe RrGereG LI the GeteQtLRQ LV QRt OaZIXO� 

���� 7he reTXLrePeQtV RI art ���� Zere QRt VatLVILeG PereO\ E\ the aYaLOaELOLt\ RI haEeaV FRrpXV Rr 
MXGLFLaO reYLeZ prRFeeGLQJV� 7he\ ZRXOG haYe tR Ee trLJJereG E\ VRPe perVRQ RQ +/¶V EehaOI� 
aQG Zere reaFtLYe aQG QRt reaGLO\ aFFeVVLEOe���� 

Response to the “Bournewood gap” under the Mental Capacity Act 

���� 7hLV GeFLVLRQ RI the (Ct+5 LQ HL v United Kingdom ZaV hLJhO\ VLJQLILFaQt LQ ���� aQG rePaLQV 
VR���9  $rRXQG the VaPe tLPe� the 8. 3arOLaPeQt ZaV pRLVeG tR eQaFt the 0C$� ZhLFh ZRXOG 
aGGreVV a ZLGe raQJe RI OeJaO arraQJePeQtV IRr peRpOe ZhR OaFNeG FapaFLt\� 7he (Ct+5¶V 
GeFLVLRQ LQ HL v United Kingdom GLG QRt preYeQt the paVVaJe RI thLV OeJLVOatLRQ EXt� aV 
RrLJLQaOO\ paVVeG LQ ����� the 0C$ FRQtaLQeG QR prRYLVLRQV tR FORVe the ³%RXrQeZRRG Jap´�  
7he HL GeFLVLRQ RI the (Ct+5 PeaQt� hRZeYer� that� LQ the aEVeQFe RI aGeTXate OeJaO 
prRYLVLRQV� there ZaV QRZ a OarJe JrRXp RI peRpOe LQ (QJOaQG ZhR Zere EeLQJ GeprLYeG RI 
theLr OLEert\ FRQtrar\ tR art ��1� RI the (XrRpeaQ CRQYeQtLRQ����   

                                                
���   HL v United Kingdom� aERYe Q � at �99� 
���   ,ELG� 
���   ,ELG� 
���   7he (Ct+5  ePphaVLVeG the OaFN RI IL[eG rXOeV IRr the aGPLVVLRQ aQG GeteQtLRQ RI FRPpOLaQt peRpOe aQG 

the VtrRQJ FRQtraVt ZLth the e[teQVLYe QetZRrN RI VaIeJXarGV IRr LQYROXQtar\ patLeQtV XQGer the 0eQtaO 
+eaOth $Ft 19�� �8.�� HL v United Kingdom, aERYe Q � at ���� 

���    HL v United Kingdom aERYe Q � at ���� 
��9   $V earO\ aV 19�� the 0eQtaO +eaOth $Ft CRPPLVVLRQ LQ (QJOaQG reFRJQLVeG thLV prREOeP aQG aVNeG IRr 

LtV rePLt tR Ee e[teQGeG tR Zhat ZRXOG aOVR Ee FaOOeG ³Ge IaFtR GetaLQeG patLeQtV´� * 5LFharGVRQ ³R v 
Bournewood Community and Mental Health Trust, ex parte L [1999]� %RXrQeZRRG 1� <earV 2Q´ LQ - 
+errLQJ aQG - :aOO Landmark Cases in Medical Law �+art 3XEOLVhLQJ� 2[IRrG� ��1�� at 1�9�   

���    ,Q a VXEPLVVLRQ tR the +RXVe RI /RrGV� the 0eQtaO +eaOth $Ft CRPPLVVLRQ eVtLPateG there Zere at that 
tLPe� ������ ³LQIRrPaO³ aGPLVVLRQV tR hRVpLtaO eaFh \ear RI peRpOe ZhR OaFNeG FapaFLt\ aQG haG 
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aQG ZhLOe he ZaV there� he ZRXOG haYe EeeQ ³VeFtLRQeG´ XQGer the 0+$ LI he haG trLeG tR 
OeaYe� hLV FarerV Zere at ILrVt prRhLELteG IrRP YLVLtLQJ hLP LQ FaVe he ZaQteG tR OeaYe ZLth 
theP� aQG the hRVpLtaO ZaV QRt prepareG tR reOeaVe hLP EaFN LQtR the Fare RI hLV FarerV XQtLO 
the\ thRXJht hLP reaG\ tR OeaYe� 7hLV aPRXQteG tR FRPpOete aQG eIIeFtLYe FRQtrRO E\ the VtaII 
RYer hLV IreeGRP RI PRYePeQt� aQG ZaV thereIRre ³GeteQtLRQ´� 

���� 'eVpLte the /aZ /RrGV¶ XQaQLPRXV GeFLVLRQ that� eYeQ LI +/ haG EeeQ GetaLQeG� thLV ZRXOG 
haYe EeeQ MXVtLILeG XQGer the FRPPRQ OaZ GRFtrLQe RI QeFeVVLt\� /RrG 6te\Q LGeQtLILeG the 
e[LVteQFe RI a OaFXQa LQ the OaZ� 7hLV haV FRPe tR Ee NQRZQ aV ³the %RXrQeZRRG Jap´���9 

7he FRPPRQ OaZ prLQFLpOe RI QeFeVVLt\ LV a XVeIXO FRQFept EXt Lt FRQtaLQV QRQe RI the 
VaIeJXarGV RI the 19�� $Ft�  ,t pOaFeV eIIeFtLYe aQG XQTXaOLILeG FRQtrRO LQ the haQGV RI 
hRVpLtaO pV\FhLatrLVtV� « >1@eLther haEeaV FRrpXV QRr MXGLFLaO reYLeZ are VXIILFLeQt 
VaIeJXarGV aJaLQVt PLVMXGJePeQtV aQG prRIeVVLRQaO OapVeV LQ the FaVe RI FRPpOLaQt 
LQFapaFLtateG patLeQtV� «7he reVXOt ZRXOG Ee aQ indefensible gap LQ RXr PeQtaO heaOth 
OaZ� « 7he VXJJeVtLRQ that +/ ZaV Iree tR JR LV a IaLr\taOe� >(PphaVLV aGGeG@ 

���9 ,t LV thereIRre the aEVeQFe RI procedural ³VaIeJXarGV´� rather thaQ the aEVeQFe RI aQ\ criteria 
JRYerQLQJ the perVRQ¶V eIIeFtLYe GeteQtLRQ� that LV the IeatXre RI the ³Jap´�  7he FrLterLa IRr 
OaZIXO GeteQtLRQ Zere prRYLGeG E\ the FRPPRQ OaZ prLQFLpOe RI QeFeVVLt\� EXt there ZaV QR 
reaGLO\ aFFeVVLEOe prRFeGXre IRr reYLeZLQJ that GeteQtLRQ�   

���� $Q appOLFatLRQ ZaV theQ ORGJeG RQ +/¶V EehaOI ZLth the (XrRpeaQ CRXrt RI +XPaQ 5LJhtV 
�(Ct+5� eIIeFtLYeO\ FhaOOeQJLQJ the GeFLVLRQ RI the PaMRrLt\ RI +RXVe RI /RrGV that +/ ZaV QRt 
GetaLQeG LQ theVe FLrFXPVtaQFeV� aQG FhaOOeQJLQJ the QRtLRQ that hLV GeteQtLRQ ZRXOG Ee OaZIXO 
± XQGer the GRFtrLQe RI QeFeVVLt\ ± ZheQ QR aGeTXate prRFeVV e[LVteG IRr LtV LQGepeQGeQt 
reYLeZ� 

European Court of Human Rights decision – HL v United Kingdom

���1 ,Q HL v United Kingdom���� the (Ct+5 theQ heOG that GXrLQJ the Oater VtaJeV RI hLV aGPLVVLRQ 
tR %RXrQeZRRG +RVpLtaO� +/ ZaV GeprLYeG RI hLV OLEert\ �aV the (XrRpeaQ CRQYeQtLRQ pXtV Lt�� 
aQG hLV VXEVeTXeQt GeteQtLRQ ZaV a YLROatLRQ RI $rtLFOe ��1� RI the (C+5 aV Lt ZaV QRt ³LQ 
aFFRrGaQFe ZLth a prRFeGXre preVFrLEeG E\ OaZ´���1  7he CRXrt heOG that the XVe RI the 
FRPPRQ OaZ GRFtrLQe RI QeFeVVLt\ tR GetaLQ FRPpOLaQt peRpOe ZhR OaFNeG FapaFLt\ tR REMeFt 
tR theLr GeteQtLRQ� rather thaQ XVLQJ the 0eQtaO +eaOth $Ft 19��� ZaV QRt aGeTXate tR prRteFt 
peRpOe aJaLQVt the rLVN RI arELtrar\ GeteQtLRQ�  7he reOeYaQt partV RI art ��1� prRYLGe that� 

(Yer\RQe haV the rLJht tR OLEert\ aQG VeFXrLt\ RI perVRQ�  1R RQe VhRXOG Ee GeprLYeG RI 
hLV OLEert\ VaYe LQ the IROORZLQJ FaVeV aQG LQ aFFRrGaQFe ZLth a prRFeGXre preVFrLEeG E\ 
OaZ� 

���� 2Qe RI ³the IROORZLQJ FaVeV´ eQFRPpaVVeG E\ art ��1�� FRYerV ± aQG perPLtV ± ³the OaZIXO 
GeteQtLRQ « RI perVRQV RI XQVRXQG PLQG´����  7R Ee OaZIXO� XQGer the CRQYeQtLRQ� hRZeYer� 
VXFh GeteQtLRQ PXVt aOVR Ee ³LQ aFFRrGaQFe ZLth a prRFeGXre preVFrLEeG E\ OaZ´����  2YeraOO� 

                                                
��9   %RXrQeZRRG� aERYe Q � at �9� aQG �9�� 
���   $ERYe Q �. 
��1   (XrRpeaQ CRQYeQtLRQ RQ +XPaQ 5LJhtV� art ��1�� 
���   (XrRpeaQ CRQYeQtLRQ RQ +XPaQ 5LJhtV� art ��1��e��  ,Q Winterwerp v the Netherlands �19�9� � (+55 

���� the (Ct+5 heOG that the QeeG IRr ³OaZIXO´ GeteQtLRQ LPpRrtV the QeeG IRr ERth VXEVtaQtLYe aQG 
prRFeGXraO VaIeJXarGV� 

���   (XrRpeaQ CRQYeQtLRQ� art ��1�� 
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thereIRre� LQ GeterPLQLQJ LI +/ haG EeeQ XQOaZIXOO\ GeprLYeG RI hLV OLEert\� the (Ct+5 haG tR 
FRQVLGer three LVVXeV� :aV +/ GetaLQeG"  :aV he RI XQVRXQG PLQG"  $QG ZaV hLV GeteQtLRQ 
XQOaZIXO EeFaXVe Lt ZaV QRt ³LQ aFFRrGaQFe ZLth a prRFeGXre preVFrLEeG E\ OaZ´" 

���� 7he (Ct+5 IRXQG that +/ ZaV GetaLQeG EeFaXVe the heaOthFare prRIeVVLRQaOV treatLQJ aQG 
PaQaJLQJ hLP ³e[erFLVeG FRPpOete aQG eIIeFtLYe FRQtrRO RYer hLV Fare aQG PRYePeQtV´����  ,Q 
eIIeFt� the\ aJreeG RQ thLV Patter ZLth the PLQRrLt\ MXGJeV LQ the +RXVe RI /RrGV� 7he\ VaLG 
+/ ³ZaV XQGer FRQtLQXRXV VXperYLVLRQ aQG FRQtrRO aQG ZaV QRt Iree tR OeaYe´�  7he CRXrt 
aFFepteG� hRZeYer� that +/ ZaV ³RI XQVRXQG PLQG´�  +LV GeteQtLRQ FRXOG thereIRre Ee 
aXthRrLVeG E\ OaZ� 

���� 6R the rePaLQLQJ TXeVtLRQ ZaV Zhether hLV GeteQtLRQ ZaV OaZIXO� 7he (Ct+5 ePphaVLVeG 
that the eVVeQtLaO REMeFtLYe RI art ��1� ZaV ³tR preYeQt LQGLYLGXaOV EeLQJ GeprLYeG RI theLr OLEert\ 
LQ aQ arELtrar\ IaVhLRQ´����  7hLV reTXLreG the ³e[LVteQFe LQ GRPeVtLF OaZ RI aGeTXate OeJaO 
prRteFtLRQV´ aQG ³IaLr aQG prRper prRFeGXreV´����  (QJOLVh OaZ GLG QRt prRYLGe thLV aQG VR +/¶V 
GeteQtLRQ ZaV XQOaZIXO ± LQ eIIeFt� EeFaXVe (QJOLVh OaZ prRYLGeG LQVXIILFLeQt prRFeGXraO 
VaIeJXarGV aJaLQVt arELtrar\ GeteQtLRQ RI a perVRQ LQ hLV VLtXatLRQ���� 

���� 7he (Ct+5 aOVR heOG that there haG EeeQ a EreaFh RI +/¶V art ���� rLJht tR a VpeeG\ reYLeZ 
RI the OaZIXOQeVV RI hLV GeteQtLRQ�  $rtLFOe ���� prRYLGeV that�  

(Yer\RQe ZhR LV GeprLYeG RI hLV OLEert\ E\ arreVt Rr GeteQtLRQ VhaOO Ee eQtLtOeG tR taNe 
prRFeeGLQJV E\ ZhLFh the OaZIXOQeVV RI hLV GeteQtLRQ VhaOO Ee GeFLGeG VpeeGLO\ E\ a FRXrt 
aQG hLV reOeaVe RrGereG LI the GeteQtLRQ LV QRt OaZIXO� 

���� 7he reTXLrePeQtV RI art ���� Zere QRt VatLVILeG PereO\ E\ the aYaLOaELOLt\ RI haEeaV FRrpXV Rr 
MXGLFLaO reYLeZ prRFeeGLQJV� 7he\ ZRXOG haYe tR Ee trLJJereG E\ VRPe perVRQ RQ +/¶V EehaOI� 
aQG Zere reaFtLYe aQG QRt reaGLO\ aFFeVVLEOe���� 

Response to the “Bournewood gap” under the Mental Capacity Act 

���� 7hLV GeFLVLRQ RI the (Ct+5 LQ HL v United Kingdom ZaV hLJhO\ VLJQLILFaQt LQ ���� aQG rePaLQV 
VR���9  $rRXQG the VaPe tLPe� the 8. 3arOLaPeQt ZaV pRLVeG tR eQaFt the 0C$� ZhLFh ZRXOG 
aGGreVV a ZLGe raQJe RI OeJaO arraQJePeQtV IRr peRpOe ZhR OaFNeG FapaFLt\� 7he (Ct+5¶V 
GeFLVLRQ LQ HL v United Kingdom GLG QRt preYeQt the paVVaJe RI thLV OeJLVOatLRQ EXt� aV 
RrLJLQaOO\ paVVeG LQ ����� the 0C$ FRQtaLQeG QR prRYLVLRQV tR FORVe the ³%RXrQeZRRG Jap´�  
7he HL GeFLVLRQ RI the (Ct+5 PeaQt� hRZeYer� that� LQ the aEVeQFe RI aGeTXate OeJaO 
prRYLVLRQV� there ZaV QRZ a OarJe JrRXp RI peRpOe LQ (QJOaQG ZhR Zere EeLQJ GeprLYeG RI 
theLr OLEert\ FRQtrar\ tR art ��1� RI the (XrRpeaQ CRQYeQtLRQ����   

                                                
���   HL v United Kingdom� aERYe Q � at �99� 
���   ,ELG� 
���   ,ELG� 
���   7he (Ct+5  ePphaVLVeG the OaFN RI IL[eG rXOeV IRr the aGPLVVLRQ aQG GeteQtLRQ RI FRPpOLaQt peRpOe aQG 

the VtrRQJ FRQtraVt ZLth the e[teQVLYe QetZRrN RI VaIeJXarGV IRr LQYROXQtar\ patLeQtV XQGer the 0eQtaO 
+eaOth $Ft 19�� �8.�� HL v United Kingdom, aERYe Q � at ���� 

���    HL v United Kingdom aERYe Q � at ���� 
��9   $V earO\ aV 19�� the 0eQtaO +eaOth $Ft CRPPLVVLRQ LQ (QJOaQG reFRJQLVeG thLV prREOeP aQG aVNeG IRr 

LtV rePLt tR Ee e[teQGeG tR Zhat ZRXOG aOVR Ee FaOOeG ³Ge IaFtR GetaLQeG patLeQtV´� * 5LFharGVRQ ³R v 
Bournewood Community and Mental Health Trust, ex parte L [1999]� %RXrQeZRRG 1� <earV 2Q´ LQ - 
+errLQJ aQG - :aOO Landmark Cases in Medical Law �+art 3XEOLVhLQJ� 2[IRrG� ��1�� at 1�9�   

���    ,Q a VXEPLVVLRQ tR the +RXVe RI /RrGV� the 0eQtaO +eaOth $Ft CRPPLVVLRQ eVtLPateG there Zere at that 
tLPe� ������ ³LQIRrPaO³ aGPLVVLRQV tR hRVpLtaO eaFh \ear RI peRpOe ZhR OaFNeG FapaFLt\ aQG haG 
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���� 7he 8. *RYerQPeQt ZaV thereIRre IRrFeG tR reVpRQG�  ,t preYLRXVO\ haG QR ³3OaQ %´ aV Lt ZaV 
FRQILGeQt RI ZLQQLQJ the FaVe LQ the (Ct+5 aQG that the CRXrt ZRXOG ILQG there haG EeeQ QR 
GeprLYatLRQ RI OLEert\���1  7he (Ct+5¶V FRQFOXVLRQ� that GeteQtLRQ XQGer the FRPPRQ OaZ 
prLQFLpOe RI QeFeVVLt\ IaLOeG tR Peet the reTXLrePeQtV RI art ��1� GXe tR the aEVeQFe RI 
aGeTXate reYLeZ prRFeVV� thereIRre reTXLreG the *RYerQPeQt tR PaNe IaLrO\ raGLFaO reIRrPV 
tR the OaZ� IRr ZhLFh Lt ZaV XQprepareG���� 

Deprivation of Liberty Safeguards (DoLS) 

���9 ,Q LtV RrLJLQaO IRrP� the 0C$ JaYe aOO NLQGV RI FarerV a JeQeraO aXthRrLt\ tR aFt LQ the EeVt 
LQtereVtV RI aQ LQFapaFLtateG perVRQ� EXt that aXthRrLt\ GLG QRt e[teQG tR GeprLYLQJ a perVRQ RI 
theLr OLEert\����  7he reVpRQVe RI the 8. *RYerQPeQt tR the HL GeFLVLRQ ZaV tR eQaFt a ���� 
aPeQGPeQt tR the 0C$� FRPELQeG ZLth a VXppOePeQtar\ CRGe RI 3raFtLFe that FaPe LQtR 
IRrFe LQ $prLO ���9����  7heVe reIRrPV LQtrRGXFeG the 'eprLYatLRQ RI /LEert\ 6aIeJXarGV� 
RtherZLVe NQRZQ aV 'R/6� tR rePeG\ the EreaFheV RI the (XrRpeaQ CRQYeQtLRQ���� 

���� 7he 'R/6 VeeN tR eQVXre the LGeQtLILFatLRQ aQG Eetter prRteFtLRQ RI peRpOe ZhR OaFN FapaFLt\ 
aQG are� Rr Pa\ Ee� GeprLYeG RI theLr OLEert\ LQ a hRVpLtaO Rr Fare hRPe�  7he\ reTXLre the 
GeFLVLRQ tR GeprLYe the perVRQ RI OLEert\ tR Ee e[terQaOO\ reYLeZeG aQG aXthRrLVeG� eYeQ LI the 
perVRQ LV QRt aFtLYeO\ VeeNLQJ tR OeaYe theLr Fare arraQJePeQtV����  7he\ appO\ RQ the ZhROe 
tR ROGer peRpOe aQG peRpOe ZLth GLVaELOLtLeV ZhR OaFN FapaFLt\�  7he\ reTXLre a hRVpLtaO Rr Fare 
hRPe��� tR appO\ tR the ORFaO aXthRrLt\��� IRr e[preVV aXthRrLVatLRQ RI a GeprLYatLRQ RI OLEert\���9  
,I a perVRQ¶V rLJht tR OLEert\ QeeGV tR Ee LQIrLQJeG LQ Rther VettLQJV� aXthRrLVatLRQ PXVt Ee 
VRXJht IrRP the C23�   

���1 2QFe a pRteQtLaO GeprLYatLRQ RI OLEert\ LV LGeQtLILeG� heaOth aQG Fare prRIeVVLRQaOV are reTXLreG 
tR FRQGXFt QR OeVV thaQ VL[ aVVeVVPeQtV� LQYROYLQJ a PLQLPXP RI tZR aVVeVVRrV �LQFOXGLQJ a 
EeVt LQtereVtV aVVeVVRr aQG a PeQtaO heaOth aVVeVVRr�� tR Vee LI eaFh RI the VL[ ³TXaOLI\LQJ 
reTXLrePeQtV´ XQGer the 'R/6 reJLPe are Pet����  ,Q Yer\ ErRaG terPV� theVe aVVeVVRrV PXVt 

                                                
reVtrLFtLRQ RQ theLr OLEert\�  7he\ aOVR eVtLPateG that LQ aQ\RQe Ga\ there Zere ������ LQIRrPaO patLeQtV 
ZhR OaFNeG FapaFLt\ FRPpareG tR 1����� patLeQt GetaLQeG XQGer the 0+$�  5LFharGVRQ� aERYe Q ��9 at 
1���1�1� 

��1   5LFharGVRQ� aERYe Q ��9 at 1��� 
���   +aG the QRQ�FRPpOLaQFe EeeQ reVtrLFteG tR art ����� the LQtrRGXFtLRQ RI aQ aGeTXate PeFhaQLVP IRr 

reYLeZ PLJht haYe EeeQ VXIILFLeQt� EXt the GeFLVLRQ IRXQG the eQtLre prRFeVV RI aGPLVVLRQ tR Ee XQOaZIXO� 
5LFharGVRQ� aERYe Q ��9 at 1��� 

���   8QGer the 0C$� the FRPPRQ OaZ GRFtrLQe RI QeFeVVLt\ ZaV FRGLILeG XQGer V � aQG aXthRrLt\ IRr the XVe 
RI reVtraLQt LQ V ��   

���   Mental Capacity Act 2005: Code of Practice, aERYe Q 1��� 
���   6eFtLRQV � aQG � RI the 0C$ Zere LQVXIILFLeQt aV the\ prRYLGeG a GeIeQFe tR Eatter\ rather thaQ 

preVFrLEeG a prRFeGXre aQG thereIRre GLG QRt Peet the reTXLrePeQtV RI $rtLFOe ��1��e� RI the $Ft�  6eFtLRQ 
�$ RI the 0C$ prRhLELtV the GeprLYatLRQ RI OLEert\ RI a perVRQ XQGer the $Ft Rther thaQ Zhere the FRXrt 
haV PaGe aQ RrGer XQGer V 1�����a�� Zhere Lt LV aXthRrLVeG IRr a OLIe VXVtaLQLQJ Rr ePerJeQF\ treatPeQt� 
V �%� Rr Zhere the GeprLYatLRQ LV aXthRrLVeG XQGer the prRFeGXre Vet RXt LQ 6FheGXOeV $1 aQG 1$� 
RtherZLVe NQRZQ aV 'R/6� 

���   7he 'R/6 IaOO LQtR tZR FateJRrLeV � thRVe that Rperate GXrLQJ the prRFeVV IRr the LVVXe RI aXthRrLVatLRQ� 
aQG thRVe that appO\ RQFe aQ aXthRrLVatLRQ LV LQ pOaFe� 

���   7he PaQaJLQJ aXthRrLt\ RI hRVpLtaOV aQG Fare hRPeV LV XVXaOO\ the 1+6 ERG\ reVpRQVLEOe IRr the rXQQLQJ 
RI the hRVpLtaO LQ ZhLFh the reOeYaQt perVRQ LV� Rr LV tR Ee� a reVLGeQt� 

���    7he VXperYLVRr\ ERG\ RI hRVpLtaOV aQG Fare hRPeV LV a 3rLPar\ Care trXVt� Rr a ORFaO aXthRrLt\� 
��9    7here LV a GXt\ RQ the PaQaJLQJ aXthRrLt\ RI the hRVpLtaO aQG Fare hRPe tR appO\ IRr a VtaQGarG 

aXthRrLVatLRQ IrRP LtV VXperYLVRr\ ERG\ tR GetaLQ the perVRQ� 0eQtaO CapaFLt\ $Ft ����� F 9 6Fh $1 >1�@ 
± >��@� 7he GXt\ aOVR appOLeV LI a VtaQGarG aXthRrLVatLRQ LV LQ IRrFe aQG there LV tR Ee a FhaQJe LQ the 
pOaFe RI GeteQtLRQ� at >��@� 

���    7he VL[ TXaOLI\LQJ reTXLrePeQtV are� aJe �1� Rr ROGer�� PeQtaO heaOth �PeQtaO GLVRrGer XQGer 0+$�� 
PeQtaO FapaFLt\� �perVRQ OaFNV FapaFLt\� EeVt LQtereVtV �aVVeVVPeQt LQFOXGeV QeeGV aQG Fare pOaQ� YLeZV 

�1 
 

aVFertaLQ LI a perVRQ OaFNV FapaFLt\ tR PaNe GeFLVLRQV aERXt theLr aFFRPPRGatLRQ aQG 
Zhether Lt LV LQ theLr EeVt LQtereVtV tR Ee GeprLYeG RI theLr OLEert\���1  

���� :heQ� IROORZLQJ thRVe prRFeGXreV� a VtaQGarG��� �Rr XrJeQt���� aXthRrLVatLRQ LV theQ LVVXeG E\ 
a ORFaO aXthRrLt\� the GeFLVLRQ FaQ VtLOO Ee FhaOOeQJeG thrRXJh aQ aGPLQLVtratLYe reYLeZ 
prRFeGXre Rr LQ the C23�

Cheshire West – broadening the circumstances in which the procedural safeguards are 
required 

���� 6XEVeTXeQtO\� LQ 0arFh ��1�� the 8. 6XprePe CRXrt GeOLYereG LtV MXGJPeQt LQ tZR FaVeV 
NQRZQ aV Cheshire West.���  7here Zere tZR appeaOV� RQe FaOOeG P v Cheshire West and 
Cheshire Council, the Rther P and Q v Surrey County Council� thRXJh the FRPpRVLte GeFLVLRQ 
LV XVXaOO\ reIerreG tR aV Cheshire West�  7hLV GeFLVLRQ JaYe aQ e[paQGeG LQterpretatLRQ tR the 
FRQFept RI GeprLYatLRQ RI OLEert\ XQGer the 0C$� VR that Lt FRYereG PaQ\ PRre peRpOe LQ Fare 
hRPeV aQG hRVpLtaOV� aV ZeOO aV LQ FRPPXQLt\ VettLQJV VXFh aV IRVter Fare pOaFePeQtV� thaQ 
haG preYLRXVO\ EeeQ XQGerVtRRG�  7he OeJaO teVt the CRXrt appOLeG ± IRr ZheQ VaIeJXarGV are 
QeeGeG ± LV reIerreG tR aV the ³aFLG teVt´����  7hLV teVt LV Pet ZheQ aQ LQGLYLGXaO LV XQGer the 
FRQtLQXRXV VXperYLVLRQ aQG FRQtrRO RI thRVe FarLQJ IRr theP and LV QRt Iree tR OeaYe�  ,Q theVe 
FLrFXPVtaQFeV the\ are GeprLYeG RI theLr OLEert\ LQ terPV RI art ��1� RI the (C+5� 

���� 7he Surrey arP RI the appeaO FRQFerQeG 3 aQG 4 �RtherZLVe NQRZQ aV 0,* aQG 0(*�� 7he\ 
are VLVterV ZLth OearQLQJ GLVaELOLtLeV�  0,* ZaV pOaFeG ZLth a IRVter PRther tR ZhRP Vhe ZaV 
GeYRteG� 6he QeYer attePpteG tR OeaYe the IRVter hRPe E\ herVeOI EXt ZRXOG haYe EeeQ 
reVtraLQeG IrRP GRLQJ VR haG Vhe trLeG�  0(* OLYeG LQ a reVLGeQtLaO hRPe IRr OearQLQJ GLVaEOeG 
aGROeVFeQtV ZLth FRPpOe[ QeeGV�   

���� 7he Cheshire arP RI the appeaO FRQFerQeG 3 ZhR haV FereEraO paOV\ aQG 'RZQ V\QGrRPe 
aQG reTXLreV ���hRXr Fare�  8QtLO 3 ZaV �� \earV ROG he haG OLYeG ZLth hLV PRther� EXt ZheQ 
her heaOth GeterLRrateG� the ORFaO aXthRrLt\ REtaLQeG RrGerV IrRP the C23 that Lt ZaV LQ hLV 
EeVt LQtereVtV tR OLYe LQ aFFRPPRGatLRQ arraQJeG E\ Lt�  7he\ pOaFeG hLP LQ a VLtXatLRQ RI RQe�
tR�RQe VXppRrt that eQaEOeV hLP tR OeaYe the hRXVe Zhere he OLYeV ZLth Rther reVLGeQtV� EXt 
IRrFLEOe LQterYeQtLRQ LV VRPetLPeV reTXLreG ZheQ he e[hLELtV FhaOOeQJLQJ EehaYLRXr�   

���� ,Q a GeFLVLRQ E\ the PaMRrLt\� the 6XprePe CRXrt heOG that aOO three RI theVe peRpOe ± 0,*� 
0(* aQG 3 ± Zere GeprLYeG RI theLr OLEert\� LQ theLr reVpeFtLYe VettLQJV����  7heLr FLrFXPVtaQFeV 
Pet the ³aFLG teVt´� 7he IaFt that the OLYLQJ arraQJePeQtV Zere FRPIRrtaEOe aQG PaGe theLr 
OLYeV eQMR\aEOe PaGe QR GLIIereQFe ± ³a JLOGeG FaJe LV VtLOO a FaJe´���� 

                                                
RI PaQaJLQJ aXthRrLt\ aQG LQtereVteG perVRQV�� eOLJLELOLt\ �pRteQtLaO VtatXV XQGer the 0+$� aQG QR reIXVaO� 
0eQtaO CapaFLt\ $Ft ����� F 9 6Fh $1 >1�@ ± >��@� 

��1   7he VtaQGarG E\ ZhLFh a perVRQ¶V EeVt LQtereVtV LV tR Ee aVVeVVeG LV Vet RXt LQ V� RI the 0C$�  6ee 
Chapter � %eVt ,QtereVtV ± a VtaQGarG IRr GeFLVLRQ�PaNLQJ� 

���   $ VtaQGarG aXthRrLVatLRQ reTXLreG LI Lt appearV OLNeO\ that there ZLOO Ee a GeprLYatLRQ RI OLEert\ ZLthLQ the 
Qe[t �� Ga\V� 

���   $Q XrJeQt aXthRrLVatLRQ LV XVeG Zhere GeprLYatLRQ RI OLEert\ LV IRr a Pa[LPXP RI 1� Ga\V� 
���   $ERYe Q �� 
���   ,Q Cheshire West� /aG\ +aOe� at >��@ EeJaQ her aQaO\VLV E\ aVNLQJ ³>V@R LV there aQ aFLG teVt IRr the 

GeprLYatLRQ RI OLEert\ LQ theVe FaVeV"´ 
���    ,Q the FaVe RI 0,* aQG 0(*� three RI the -XVtLFeV GLVVeQteG�  7he\ FRQVLGereG that the GeJree RI 

LQtrXVLRQ ZaV reOeYaQt tR the FRQFept RI GeprLYatLRQ RI OLEert\� aQG QRteG that the Fare reJLPeV Zere QR 
PRre LQtrXVLYe Rr FRQILQLQJ thaQ reTXLreG IRr the prRteFtLRQ aQG ZeOO�EeLQJ RI the perVRQV FRQFerQeG� 

���    Cheshire West� aERYe Q � /aG\ +aOe at >��@ � >�9@� 
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���� 7he 8. *RYerQPeQt ZaV thereIRre IRrFeG tR reVpRQG�  ,t preYLRXVO\ haG QR ³3OaQ %´ aV Lt ZaV 
FRQILGeQt RI ZLQQLQJ the FaVe LQ the (Ct+5 aQG that the CRXrt ZRXOG ILQG there haG EeeQ QR 
GeprLYatLRQ RI OLEert\���1  7he (Ct+5¶V FRQFOXVLRQ� that GeteQtLRQ XQGer the FRPPRQ OaZ 
prLQFLpOe RI QeFeVVLt\ IaLOeG tR Peet the reTXLrePeQtV RI art ��1� GXe tR the aEVeQFe RI 
aGeTXate reYLeZ prRFeVV� thereIRre reTXLreG the *RYerQPeQt tR PaNe IaLrO\ raGLFaO reIRrPV 
tR the OaZ� IRr ZhLFh Lt ZaV XQprepareG���� 

Deprivation of Liberty Safeguards (DoLS) 

���9 ,Q LtV RrLJLQaO IRrP� the 0C$ JaYe aOO NLQGV RI FarerV a JeQeraO aXthRrLt\ tR aFt LQ the EeVt 
LQtereVtV RI aQ LQFapaFLtateG perVRQ� EXt that aXthRrLt\ GLG QRt e[teQG tR GeprLYLQJ a perVRQ RI 
theLr OLEert\����  7he reVpRQVe RI the 8. *RYerQPeQt tR the HL GeFLVLRQ ZaV tR eQaFt a ���� 
aPeQGPeQt tR the 0C$� FRPELQeG ZLth a VXppOePeQtar\ CRGe RI 3raFtLFe that FaPe LQtR 
IRrFe LQ $prLO ���9����  7heVe reIRrPV LQtrRGXFeG the 'eprLYatLRQ RI /LEert\ 6aIeJXarGV� 
RtherZLVe NQRZQ aV 'R/6� tR rePeG\ the EreaFheV RI the (XrRpeaQ CRQYeQtLRQ���� 

���� 7he 'R/6 VeeN tR eQVXre the LGeQtLILFatLRQ aQG Eetter prRteFtLRQ RI peRpOe ZhR OaFN FapaFLt\ 
aQG are� Rr Pa\ Ee� GeprLYeG RI theLr OLEert\ LQ a hRVpLtaO Rr Fare hRPe�  7he\ reTXLre the 
GeFLVLRQ tR GeprLYe the perVRQ RI OLEert\ tR Ee e[terQaOO\ reYLeZeG aQG aXthRrLVeG� eYeQ LI the 
perVRQ LV QRt aFtLYeO\ VeeNLQJ tR OeaYe theLr Fare arraQJePeQtV����  7he\ appO\ RQ the ZhROe 
tR ROGer peRpOe aQG peRpOe ZLth GLVaELOLtLeV ZhR OaFN FapaFLt\�  7he\ reTXLre a hRVpLtaO Rr Fare 
hRPe��� tR appO\ tR the ORFaO aXthRrLt\��� IRr e[preVV aXthRrLVatLRQ RI a GeprLYatLRQ RI OLEert\���9  
,I a perVRQ¶V rLJht tR OLEert\ QeeGV tR Ee LQIrLQJeG LQ Rther VettLQJV� aXthRrLVatLRQ PXVt Ee 
VRXJht IrRP the C23�   

���1 2QFe a pRteQtLaO GeprLYatLRQ RI OLEert\ LV LGeQtLILeG� heaOth aQG Fare prRIeVVLRQaOV are reTXLreG 
tR FRQGXFt QR OeVV thaQ VL[ aVVeVVPeQtV� LQYROYLQJ a PLQLPXP RI tZR aVVeVVRrV �LQFOXGLQJ a 
EeVt LQtereVtV aVVeVVRr aQG a PeQtaO heaOth aVVeVVRr�� tR Vee LI eaFh RI the VL[ ³TXaOLI\LQJ 
reTXLrePeQtV´ XQGer the 'R/6 reJLPe are Pet����  ,Q Yer\ ErRaG terPV� theVe aVVeVVRrV PXVt 

                                                
reVtrLFtLRQ RQ theLr OLEert\�  7he\ aOVR eVtLPateG that LQ aQ\RQe Ga\ there Zere ������ LQIRrPaO patLeQtV 
ZhR OaFNeG FapaFLt\ FRPpareG tR 1����� patLeQt GetaLQeG XQGer the 0+$�  5LFharGVRQ� aERYe Q ��9 at 
1���1�1� 

��1   5LFharGVRQ� aERYe Q ��9 at 1��� 
���   +aG the QRQ�FRPpOLaQFe EeeQ reVtrLFteG tR art ����� the LQtrRGXFtLRQ RI aQ aGeTXate PeFhaQLVP IRr 

reYLeZ PLJht haYe EeeQ VXIILFLeQt� EXt the GeFLVLRQ IRXQG the eQtLre prRFeVV RI aGPLVVLRQ tR Ee XQOaZIXO� 
5LFharGVRQ� aERYe Q ��9 at 1��� 

���   8QGer the 0C$� the FRPPRQ OaZ GRFtrLQe RI QeFeVVLt\ ZaV FRGLILeG XQGer V � aQG aXthRrLt\ IRr the XVe 
RI reVtraLQt LQ V ��   

���   Mental Capacity Act 2005: Code of Practice, aERYe Q 1��� 
���   6eFtLRQV � aQG � RI the 0C$ Zere LQVXIILFLeQt aV the\ prRYLGeG a GeIeQFe tR Eatter\ rather thaQ 

preVFrLEeG a prRFeGXre aQG thereIRre GLG QRt Peet the reTXLrePeQtV RI $rtLFOe ��1��e� RI the $Ft�  6eFtLRQ 
�$ RI the 0C$ prRhLELtV the GeprLYatLRQ RI OLEert\ RI a perVRQ XQGer the $Ft Rther thaQ Zhere the FRXrt 
haV PaGe aQ RrGer XQGer V 1�����a�� Zhere Lt LV aXthRrLVeG IRr a OLIe VXVtaLQLQJ Rr ePerJeQF\ treatPeQt� 
V �%� Rr Zhere the GeprLYatLRQ LV aXthRrLVeG XQGer the prRFeGXre Vet RXt LQ 6FheGXOeV $1 aQG 1$� 
RtherZLVe NQRZQ aV 'R/6� 

���   7he 'R/6 IaOO LQtR tZR FateJRrLeV � thRVe that Rperate GXrLQJ the prRFeVV IRr the LVVXe RI aXthRrLVatLRQ� 
aQG thRVe that appO\ RQFe aQ aXthRrLVatLRQ LV LQ pOaFe� 

���   7he PaQaJLQJ aXthRrLt\ RI hRVpLtaOV aQG Fare hRPeV LV XVXaOO\ the 1+6 ERG\ reVpRQVLEOe IRr the rXQQLQJ 
RI the hRVpLtaO LQ ZhLFh the reOeYaQt perVRQ LV� Rr LV tR Ee� a reVLGeQt� 

���    7he VXperYLVRr\ ERG\ RI hRVpLtaOV aQG Fare hRPeV LV a 3rLPar\ Care trXVt� Rr a ORFaO aXthRrLt\� 
��9    7here LV a GXt\ RQ the PaQaJLQJ aXthRrLt\ RI the hRVpLtaO aQG Fare hRPe tR appO\ IRr a VtaQGarG 

aXthRrLVatLRQ IrRP LtV VXperYLVRr\ ERG\ tR GetaLQ the perVRQ� 0eQtaO CapaFLt\ $Ft ����� F 9 6Fh $1 >1�@ 
± >��@� 7he GXt\ aOVR appOLeV LI a VtaQGarG aXthRrLVatLRQ LV LQ IRrFe aQG there LV tR Ee a FhaQJe LQ the 
pOaFe RI GeteQtLRQ� at >��@� 

���    7he VL[ TXaOLI\LQJ reTXLrePeQtV are� aJe �1� Rr ROGer�� PeQtaO heaOth �PeQtaO GLVRrGer XQGer 0+$�� 
PeQtaO FapaFLt\� �perVRQ OaFNV FapaFLt\� EeVt LQtereVtV �aVVeVVPeQt LQFOXGeV QeeGV aQG Fare pOaQ� YLeZV 
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aVFertaLQ LI a perVRQ OaFNV FapaFLt\ tR PaNe GeFLVLRQV aERXt theLr aFFRPPRGatLRQ aQG 
Zhether Lt LV LQ theLr EeVt LQtereVtV tR Ee GeprLYeG RI theLr OLEert\���1  

���� :heQ� IROORZLQJ thRVe prRFeGXreV� a VtaQGarG��� �Rr XrJeQt���� aXthRrLVatLRQ LV theQ LVVXeG E\ 
a ORFaO aXthRrLt\� the GeFLVLRQ FaQ VtLOO Ee FhaOOeQJeG thrRXJh aQ aGPLQLVtratLYe reYLeZ 
prRFeGXre Rr LQ the C23�

Cheshire West – broadening the circumstances in which the procedural safeguards are 
required 

���� 6XEVeTXeQtO\� LQ 0arFh ��1�� the 8. 6XprePe CRXrt GeOLYereG LtV MXGJPeQt LQ tZR FaVeV 
NQRZQ aV Cheshire West.���  7here Zere tZR appeaOV� RQe FaOOeG P v Cheshire West and 
Cheshire Council, the Rther P and Q v Surrey County Council� thRXJh the FRPpRVLte GeFLVLRQ 
LV XVXaOO\ reIerreG tR aV Cheshire West�  7hLV GeFLVLRQ JaYe aQ e[paQGeG LQterpretatLRQ tR the 
FRQFept RI GeprLYatLRQ RI OLEert\ XQGer the 0C$� VR that Lt FRYereG PaQ\ PRre peRpOe LQ Fare 
hRPeV aQG hRVpLtaOV� aV ZeOO aV LQ FRPPXQLt\ VettLQJV VXFh aV IRVter Fare pOaFePeQtV� thaQ 
haG preYLRXVO\ EeeQ XQGerVtRRG�  7he OeJaO teVt the CRXrt appOLeG ± IRr ZheQ VaIeJXarGV are 
QeeGeG ± LV reIerreG tR aV the ³aFLG teVt´����  7hLV teVt LV Pet ZheQ aQ LQGLYLGXaO LV XQGer the 
FRQtLQXRXV VXperYLVLRQ aQG FRQtrRO RI thRVe FarLQJ IRr theP and LV QRt Iree tR OeaYe�  ,Q theVe 
FLrFXPVtaQFeV the\ are GeprLYeG RI theLr OLEert\ LQ terPV RI art ��1� RI the (C+5� 

���� 7he Surrey arP RI the appeaO FRQFerQeG 3 aQG 4 �RtherZLVe NQRZQ aV 0,* aQG 0(*�� 7he\ 
are VLVterV ZLth OearQLQJ GLVaELOLtLeV�  0,* ZaV pOaFeG ZLth a IRVter PRther tR ZhRP Vhe ZaV 
GeYRteG� 6he QeYer attePpteG tR OeaYe the IRVter hRPe E\ herVeOI EXt ZRXOG haYe EeeQ 
reVtraLQeG IrRP GRLQJ VR haG Vhe trLeG�  0(* OLYeG LQ a reVLGeQtLaO hRPe IRr OearQLQJ GLVaEOeG 
aGROeVFeQtV ZLth FRPpOe[ QeeGV�   

���� 7he Cheshire arP RI the appeaO FRQFerQeG 3 ZhR haV FereEraO paOV\ aQG 'RZQ V\QGrRPe 
aQG reTXLreV ���hRXr Fare�  8QtLO 3 ZaV �� \earV ROG he haG OLYeG ZLth hLV PRther� EXt ZheQ 
her heaOth GeterLRrateG� the ORFaO aXthRrLt\ REtaLQeG RrGerV IrRP the C23 that Lt ZaV LQ hLV 
EeVt LQtereVtV tR OLYe LQ aFFRPPRGatLRQ arraQJeG E\ Lt�  7he\ pOaFeG hLP LQ a VLtXatLRQ RI RQe�
tR�RQe VXppRrt that eQaEOeV hLP tR OeaYe the hRXVe Zhere he OLYeV ZLth Rther reVLGeQtV� EXt 
IRrFLEOe LQterYeQtLRQ LV VRPetLPeV reTXLreG ZheQ he e[hLELtV FhaOOeQJLQJ EehaYLRXr�   

���� ,Q a GeFLVLRQ E\ the PaMRrLt\� the 6XprePe CRXrt heOG that aOO three RI theVe peRpOe ± 0,*� 
0(* aQG 3 ± Zere GeprLYeG RI theLr OLEert\� LQ theLr reVpeFtLYe VettLQJV����  7heLr FLrFXPVtaQFeV 
Pet the ³aFLG teVt´� 7he IaFt that the OLYLQJ arraQJePeQtV Zere FRPIRrtaEOe aQG PaGe theLr 
OLYeV eQMR\aEOe PaGe QR GLIIereQFe ± ³a JLOGeG FaJe LV VtLOO a FaJe´���� 

                                                
RI PaQaJLQJ aXthRrLt\ aQG LQtereVteG perVRQV�� eOLJLELOLt\ �pRteQtLaO VtatXV XQGer the 0+$� aQG QR reIXVaO� 
0eQtaO CapaFLt\ $Ft ����� F 9 6Fh $1 >1�@ ± >��@� 

��1   7he VtaQGarG E\ ZhLFh a perVRQ¶V EeVt LQtereVtV LV tR Ee aVVeVVeG LV Vet RXt LQ V� RI the 0C$�  6ee 
Chapter � %eVt ,QtereVtV ± a VtaQGarG IRr GeFLVLRQ�PaNLQJ� 

���   $ VtaQGarG aXthRrLVatLRQ reTXLreG LI Lt appearV OLNeO\ that there ZLOO Ee a GeprLYatLRQ RI OLEert\ ZLthLQ the 
Qe[t �� Ga\V� 

���   $Q XrJeQt aXthRrLVatLRQ LV XVeG Zhere GeprLYatLRQ RI OLEert\ LV IRr a Pa[LPXP RI 1� Ga\V� 
���   $ERYe Q �� 
���   ,Q Cheshire West� /aG\ +aOe� at >��@ EeJaQ her aQaO\VLV E\ aVNLQJ ³>V@R LV there aQ aFLG teVt IRr the 

GeprLYatLRQ RI OLEert\ LQ theVe FaVeV"´ 
���    ,Q the FaVe RI 0,* aQG 0(*� three RI the -XVtLFeV GLVVeQteG�  7he\ FRQVLGereG that the GeJree RI 

LQtrXVLRQ ZaV reOeYaQt tR the FRQFept RI GeprLYatLRQ RI OLEert\� aQG QRteG that the Fare reJLPeV Zere QR 
PRre LQtrXVLYe Rr FRQILQLQJ thaQ reTXLreG IRr the prRteFtLRQ aQG ZeOO�EeLQJ RI the perVRQV FRQFerQeG� 

���    Cheshire West� aERYe Q � /aG\ +aOe at >��@ � >�9@� 

81



�� 
 

���� 6peaNLQJ e[tra�MXGLFLaOO\� LQ a VpeeFh LQ 2FtREer ��1�� /aG\ +aOe VXPParLVeG the MXGJPeQt 
RI the 6XprePe CRXrt���� 

:e aOO heOG that the PaQ haG EeeQ GeprLYeG RI hLV OLEert\� EXt three PePEerV RI the CRXrt 
heOG that the VLVterV haG QRt EeeQ GeprLYeG RI theLr OLEert\� ZhLOe the PaMRrLt\ heOG that 
the\ haG� 7he aFLG teVt ZaV Zhether the\ Zere XQGer the FRPpOete FRQtrRO aQG 
VXperYLVLRQ RI the VtaII aQG QRt Iree tR OeaYe�  7heLr VLtXatLRQ haG tR Ee FRPpareG� QRt 
ZLth the VLtXatLRQ RI VRPeRQe ZLth theLr GLVaELOLtLeV� EXt ZLth the VLtXatLRQ RI aQ RrGLQar\� 
QRrPaO perVRQ RI theLr aJe�  7hLV LV EeFaXVe the rLJht tR OLEert\ LV the VaPe IRr eYer\RQe�  
7he ZhROe pRLQt aERXt hXPaQ rLJhtV LV theLr XQLYerVaO TXaOLt\� EaVeG aV the\ are XpRQ 
the rLQJLQJ GeFOaratLRQ LQ $rtLFOe 1 RI the 8QLYerVaO 'eFOaratLRQ RI +XPaQ 5LJhtV that µaOO 
hXPaQ EeLQJV are ERrQ Iree aQG eTXaO LQ GLJQLt\ aQG rLJhtV¶�  

���� 7he eIIeFt RI Cheshire West haV thereIRre EeeQ tR FOarLI\ the pRVLtLRQ RI peRpOe FRQILQeG ZLthLQ 
a hRVpLtaO Rr LQVtLtXtLRQaO Fare� aQG aOVR tR e[paQG the reaFh RI art � RI the (C+5 JRYerQLQJ 
³GeprLYatLRQV RI OLEert\´ tR FRYer OLYLQJ arraQJePeQtV LQ a GRPeVtLF VettLQJ� VXFh aV OLYLQJ LQ a 
IRVter hRPe �prRYLGeG the Vtate haV VRPe VLJQLILFaQt LQYROYePeQt LQ the arraQJePeQtV IRr the 
perVRQ¶V Fare��  ,Q theVe VLtXatLRQV FRPpOLaQFe Rr a OaFN RI REMeFtLRQ E\ the perVRQ FRQFerQeG 
LV LrreOeYaQt tR the appOLFatLRQ RI the aFLG teVt� 

���9 7he FRQFept RI GeprLYatLRQ RI OLEert\ aOVR appOLeV tR 1� aQG 1� \ear ROGV� LrreVpeFtLYe RI theLr 
FapaFLt\ tR FRQVeQt tR theLr treatPeQt Rr theLr OLYLQJ arraQJePeQtV�  3areQtaO FRQVeQt thereIRre 
FaQQRt aXthRrLVe the FRQILQePeQt RI a FhLOG ZhR haV attaLQeG the aJe RI 1�� eYeQ LI the 
FRQILQePeQt LV ³pXreO\ a prLYate aIIaLr´� aV VXFh FRQVeQt IaOOV RXtVLGe the VFRpe RI pareQtaO 
reVpRQVLELOLt\���9  6XFh ³prLYate aIIaLrV´ are FRQVLGereG the reVpRQVLELOLt\ RI the 6tate EeFaXVe 
Lt PXVt eQVXre that aOO PeQtaOO\ GLVaEOeG peRpOe� LQFOXGLQJ \RXQJ perVRQV� haYe the EeQeILt RI 
VaIeJXarGV aQG reYLeZV� tR eQVXre theLr OLYLQJ arraQJePeQtV are LQ theLr EeVt LQtereVtV�   

Replacement of the DoLS by the Law Commission 

���� $V a reVXOt RI the ��1� +RXVe RI /RrGV repRrt aQG the 6XprePe CRXrt MXGJPeQt LQ Cheshire 
West, the RperatLRQ aQG aGeTXaF\ RI thLV 'R/6 reJLPe LV VXEMeFt tR IXrther reYLeZ E\ the /aZ 
CRPPLVVLRQ RI (QJOaQG aQG :aOeV �/aZ CRPPLVVLRQ�� ���   $PRQJ VeYeraO FrLtLFLVPV RXtOLQeG 
E\ the /aZ CRPPLVVLRQ LV the ³GLVFRQQeFt´ that e[LVtV EetZeeQ the 'R/6� ZhLFh are reJarGeG 
aV haYLQJ a ³VtrRQJ IOaYRXr´ RI PeQtaO heaOth OeJLVOatLRQ� aQG the ZLGer prRYLVLRQV RI the PeQtaO 
FapaFLt\ OeJLVOatLRQ� ZhLFh are EaVeG RQ prLQFLpOeV RI aXtRQRP\ aQG ePpRZerPeQt���1  7he 
'R/6 are aOVR FRPpOe[ aQG haYe a QarrRZ IRFXV RQ FRPpOLaQFe ZLth art � RI the (C+5�  
,QFreaVLQJO\� there LV Jreater reFRJQLtLRQ RI the QeeG tR EaOaQFe thLV rLJht ZLth art � RI the 
(C+5� aQG the rLJht tR reVpeFt prLYate aQG IaPLO\ OLIe�  $rtLFOe � RI the (C+5 LV VaLG tR GLVtraFt 

                                                
���    % +aOe ³3V\FhLatr\ aQG the /aZ� $Q eQGXrLQJ LQtereVt IRr /RrG 5RGJer´ �/RrG 5RGJer 0ePRrLaO /eFtXre� 

�1 2FtREer ��1�� at ��� http���ZZZ�VXprePeFRXrt�XN�GRFV�VpeeFh�1�1��1�pGI� 
��9    Birmingham City Council v D >��1�@ (:C23 � .eehaQ - at >1��@� '� aJeG 1� aQG ZhR haV $VperJer 

V\QGrRPe� OaFNeG FapaFLt\ tR FRQVeQt tR hLV reVLGeQFe aQG Fare arraQJePeQtV Zhere he OLYeG RQ the 
hRVpLtaO JrRXQGV aQG atteQGeG VFhRRO LQ a ORFNeG XQLt�  7hLV FaVe LV the partQer RI a VLPLOar MXGJPeQt� 
Zhere the VaPe FhLOG ZaV 1� at the tLPe aQG GLIIereQt rXOeV appO\ tR FhLOGreQ XQGer 1� \earV ± reIerreG 
tR aV Gillick FRPpeteQFe� Trust A v X and a Local Authority >��1�@ (:+C 9���)aP�� 

���    6ee Chapter 1C 2YerYLeZ RI RQJRLQJ OaZ reIRrP RI the 0C$ aQG the 'R/6 reJLPe� 7he /aZ 
CRPPLVVLRQ¶V prRMeFt ZaV FRPPLVVLRQeG E\ the 'epartPeQt RI +eaOth� ,tV FRQVXOtatLRQ paper ZaV LVVXeG 
LQ -XO\ ��1��  7he ILQaO repRrt aQG GraIt OeJLVOatLRQ ZLOO Ee pXEOLVheG EeIRre the eQG RI ��1�� 

��1   /aZ CRPPLVVLRQ� aERYe Q 199 at 11� 7he +RXVe RI /RrGV 5epRrt aOVR ePphaVLVeG that the 'R/6 GLG 
QRt haYe the VaPe ethRV RI the 0C$� 

�� 
 

atteQtLRQ IrRP the XQGerO\LQJ LVVXe RI Zhere Lt LV EeVt IRr the perVRQ tR OLYe� ZhLFh LV GeVFrLEeG 
E\ 0r -XVtLFe -aFNVRQ LQ the C23 aV the ³QXE RI the Patter´����  

���1 ,Q Cheshire West, /RrG 1eXEerJer REVerYeG that VRPe peRpOe Pa\ Ee VXrprLVeG tR OearQ that 
thRVe OLYLQJ LQ a GRPeVtLF VettLQJ FRXOG FRPpOaLQ RI GeprLYatLRQ RI OLEert\ XQGer art �����  
1eYertheOeVV� the /aZ CRPPLVVLRQ haV VXJJeVteG that the rLJht tR perVRQaO OLEert\ aQG art � 
VaIeJXarGV are tRR LPpRrtaQt tR Ee GeterPLQeG VROeO\ E\ reIereQFe tR the hRPe�OLNe TXaOLt\ �Rr 
RtherZLVe� RI the VettLQJ� 

���� )ROORZLQJ e[teQVLYe pXEOLF FRQVXOtatLRQ� the /aZ CRPPLVVLRQ haV LVVXeG aQ LQterLP VtatePeQt 
LQGLFatLQJ that the\ ZLOO Ee reFRPPeQGLQJ a PRre ³VtraLJhtIRrZarG� VtreaPOLQeG aQG IOe[LEOe´ 
VFhePe IRr aXthRrLVLQJ a GeprLYatLRQ RI OLEert\ LQ aQ\ VettLQJ� ZhLFh ZLOO QRt VeeN tR JR aV 
ZLGeO\ aV LQLtLaOO\ prRpRVeG XQGer the ³prRteFtLYe Fare´ VFhePe����  7he reVpRQVLELOLt\ IRr 
eVtaEOLVhLQJ the FaVe IRr a GeprLYatLRQ RI OLEert\ ZLOO Ee VhLIteG tR the FRPPLVVLRQLQJ ERG\ 
�VXFh aV the 1+6 Rr ORFaO aXthRrLt\� that LV arraQJLQJ the reOeYaQt Fare aQG treatPeQt� aQG 
aZa\ IrRP the Fare prRYLGer�  ,Q aQ eIIRrt tR haYe a prRpRrtLRQate aQG aIIRrGaEOe reVpRQVe tR 
the YaVt QXPEerV RI peRpOe QRZ FRQVLGereG tR Ee GeprLYeG RI theLr OLEert\ IROORZLQJ Cheshire 
West� VRPe peRpOe ZLOO reFeLYe LQGepeQGeQt RYerVLJht RI theLr GeprLYatLRQ RI OLEert\ E\ aQ 
RIILFLaO ± reIerreG tR aV aQ ³$pprRYeG 0eQtaO CapaFLt\ 3rRIeVVLRQaO´ ± ZhRVe rROe ZRXOG Ee tR 
aJree Rr QRt aJree tR the prRpRVeG GeprLYatLRQ RI OLEert\�  7he VLPpOLILeG prRpRVaO FRQtLQXeV 
tR reFRPPeQG FRPpreheQVLYe rLJhtV tR aGYRFaF\ aV a IeatXre RI the repOaFePeQt VFhePe� 
ZLth rLJht RI aFFeVV tR FhaOOeQJe reVtrLFtLYe treatPeQt aQG Fare GeFLVLRQV LQ eLther a VpeFLaOLVt 
trLEXQaO Rr the C23� 

���� 7he RQJRLQJ GeYeORpPeQt RI the 'R/6 reJLPe XQGer the 0C$ aQG the aVVRFLateG FaVe OaZ 
haV thereIRre heOpeG FOarLILeG tZR aVpeFtV RI the OaZ� ILrVtO\� hRZ tR LGeQtLI\ a ³GeprLYatLRQ RI 
OLEert\´� aQG� VeFRQGO\� the pRVLtLYe REOLJatLRQV RQ the 6tate tR taNe preYeQtatLYe PeaVXreV tR 
aYRLG GeprLYatLRQV RI OLEert\ aQG prRYLGe aQ aFFeVVLEOe reYLeZ prRFeVV�

                                                
���    London Borough of Hillingdon v Neary >��11@ (:+C 1��� �C23�� >��11@ � $OO (5 ��� at >1�1@ tR >1��@�  

$ \RXQJ PaQ ZLth aXtLVP aQG VeYere OearQLQJ GLVaELOLt\ ZaV LQ reVpLte Fare EXt VXEVeTXeQtO\ preYeQteG 
IrRP retXrQLQJ hRPe tR OLYe ZLth hLV Iather aQG Nept LQ a IaFLOLt\ IRr QearO\ a \ear�  7he C23 heOG that he 
ZaV XQOaZIXOO\ GeprLYeG RI hLV OLEert\ aQG there ZaV a VXEVeTXeQt GaPaJeV aZarG�    

���   Cheshire West, aERYe Q � at >�1@� 
���   /aZ CRPPLVVLRQ� 0eQtaO CapaFLt\ aQG 'eprLYatLRQ RI /LEert\� ,QterLP 6tatePeQt �� 0a\ ��1� at �� 

ZZZ�OaZFRP�JRY�XN�prRMeFt�PeQtaO�FapaFLt\�aQG�GeprLYatLRQ�RI�OLEert\�  ,QLtLaOO\ the /aZ CRPPLVVLRQ 
prRpRVeG a ³prRteFtLYe Fare´ VFhePe ZLth a Veparate VFhePe RI VaIeJXarGV IRr thRVe aFFRPPRGateG 
LQ hRVpLtaO VettLQJV aQG paOOLatLYe Fare aV ZeOO aV thRVe peRpOe GeprLYeG RI OLEert\ LQ IaPLO\ hRPeV Rr 
Rther GRPeVtLF VettLQJV�  7he /aZ CRPPLVVLRQ LV aOVR RI the YLeZ that there VhRXOG QRt Ee paraOOeO OeJaO 
reJLPeV IRr GetaLQLQJ peRpOe IRr PeQtaO heaOth aVVeVVPeQt aQG treatPeQt LQ pV\FhLatrLF aQG Rther 
hRVpLtaOV� 7he VFhePe ZLOO thereIRre QRt Ee XVeG tR aXthRrLVe GeprLYatLRQ RI OLEert\ LQ VXFh FaVeV� 1R 
aGGLtLRQaO PeFhaQLVP ZLOO Ee LQVerteG LQtR the 0eQtaO +eaOth $Ft tR Fater IRr FRPpOLaQt LQFapaFLtateG 
patLeQtV� 
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���� 6peaNLQJ e[tra�MXGLFLaOO\� LQ a VpeeFh LQ 2FtREer ��1�� /aG\ +aOe VXPParLVeG the MXGJPeQt 
RI the 6XprePe CRXrt���� 

:e aOO heOG that the PaQ haG EeeQ GeprLYeG RI hLV OLEert\� EXt three PePEerV RI the CRXrt 
heOG that the VLVterV haG QRt EeeQ GeprLYeG RI theLr OLEert\� ZhLOe the PaMRrLt\ heOG that 
the\ haG� 7he aFLG teVt ZaV Zhether the\ Zere XQGer the FRPpOete FRQtrRO aQG 
VXperYLVLRQ RI the VtaII aQG QRt Iree tR OeaYe�  7heLr VLtXatLRQ haG tR Ee FRPpareG� QRt 
ZLth the VLtXatLRQ RI VRPeRQe ZLth theLr GLVaELOLtLeV� EXt ZLth the VLtXatLRQ RI aQ RrGLQar\� 
QRrPaO perVRQ RI theLr aJe�  7hLV LV EeFaXVe the rLJht tR OLEert\ LV the VaPe IRr eYer\RQe�  
7he ZhROe pRLQt aERXt hXPaQ rLJhtV LV theLr XQLYerVaO TXaOLt\� EaVeG aV the\ are XpRQ 
the rLQJLQJ GeFOaratLRQ LQ $rtLFOe 1 RI the 8QLYerVaO 'eFOaratLRQ RI +XPaQ 5LJhtV that µaOO 
hXPaQ EeLQJV are ERrQ Iree aQG eTXaO LQ GLJQLt\ aQG rLJhtV¶�  

���� 7he eIIeFt RI Cheshire West haV thereIRre EeeQ tR FOarLI\ the pRVLtLRQ RI peRpOe FRQILQeG ZLthLQ 
a hRVpLtaO Rr LQVtLtXtLRQaO Fare� aQG aOVR tR e[paQG the reaFh RI art � RI the (C+5 JRYerQLQJ 
³GeprLYatLRQV RI OLEert\´ tR FRYer OLYLQJ arraQJePeQtV LQ a GRPeVtLF VettLQJ� VXFh aV OLYLQJ LQ a 
IRVter hRPe �prRYLGeG the Vtate haV VRPe VLJQLILFaQt LQYROYePeQt LQ the arraQJePeQtV IRr the 
perVRQ¶V Fare��  ,Q theVe VLtXatLRQV FRPpOLaQFe Rr a OaFN RI REMeFtLRQ E\ the perVRQ FRQFerQeG 
LV LrreOeYaQt tR the appOLFatLRQ RI the aFLG teVt� 

���9 7he FRQFept RI GeprLYatLRQ RI OLEert\ aOVR appOLeV tR 1� aQG 1� \ear ROGV� LrreVpeFtLYe RI theLr 
FapaFLt\ tR FRQVeQt tR theLr treatPeQt Rr theLr OLYLQJ arraQJePeQtV�  3areQtaO FRQVeQt thereIRre 
FaQQRt aXthRrLVe the FRQILQePeQt RI a FhLOG ZhR haV attaLQeG the aJe RI 1�� eYeQ LI the 
FRQILQePeQt LV ³pXreO\ a prLYate aIIaLr´� aV VXFh FRQVeQt IaOOV RXtVLGe the VFRpe RI pareQtaO 
reVpRQVLELOLt\���9  6XFh ³prLYate aIIaLrV´ are FRQVLGereG the reVpRQVLELOLt\ RI the 6tate EeFaXVe 
Lt PXVt eQVXre that aOO PeQtaOO\ GLVaEOeG peRpOe� LQFOXGLQJ \RXQJ perVRQV� haYe the EeQeILt RI 
VaIeJXarGV aQG reYLeZV� tR eQVXre theLr OLYLQJ arraQJePeQtV are LQ theLr EeVt LQtereVtV�   

Replacement of the DoLS by the Law Commission 

���� $V a reVXOt RI the ��1� +RXVe RI /RrGV repRrt aQG the 6XprePe CRXrt MXGJPeQt LQ Cheshire 
West, the RperatLRQ aQG aGeTXaF\ RI thLV 'R/6 reJLPe LV VXEMeFt tR IXrther reYLeZ E\ the /aZ 
CRPPLVVLRQ RI (QJOaQG aQG :aOeV �/aZ CRPPLVVLRQ�� ���   $PRQJ VeYeraO FrLtLFLVPV RXtOLQeG 
E\ the /aZ CRPPLVVLRQ LV the ³GLVFRQQeFt´ that e[LVtV EetZeeQ the 'R/6� ZhLFh are reJarGeG 
aV haYLQJ a ³VtrRQJ IOaYRXr´ RI PeQtaO heaOth OeJLVOatLRQ� aQG the ZLGer prRYLVLRQV RI the PeQtaO 
FapaFLt\ OeJLVOatLRQ� ZhLFh are EaVeG RQ prLQFLpOeV RI aXtRQRP\ aQG ePpRZerPeQt���1  7he 
'R/6 are aOVR FRPpOe[ aQG haYe a QarrRZ IRFXV RQ FRPpOLaQFe ZLth art � RI the (C+5�  
,QFreaVLQJO\� there LV Jreater reFRJQLtLRQ RI the QeeG tR EaOaQFe thLV rLJht ZLth art � RI the 
(C+5� aQG the rLJht tR reVpeFt prLYate aQG IaPLO\ OLIe�  $rtLFOe � RI the (C+5 LV VaLG tR GLVtraFt 

                                                
���    % +aOe ³3V\FhLatr\ aQG the /aZ� $Q eQGXrLQJ LQtereVt IRr /RrG 5RGJer´ �/RrG 5RGJer 0ePRrLaO /eFtXre� 

�1 2FtREer ��1�� at ��� http���ZZZ�VXprePeFRXrt�XN�GRFV�VpeeFh�1�1��1�pGI� 
��9    Birmingham City Council v D >��1�@ (:C23 � .eehaQ - at >1��@� '� aJeG 1� aQG ZhR haV $VperJer 

V\QGrRPe� OaFNeG FapaFLt\ tR FRQVeQt tR hLV reVLGeQFe aQG Fare arraQJePeQtV Zhere he OLYeG RQ the 
hRVpLtaO JrRXQGV aQG atteQGeG VFhRRO LQ a ORFNeG XQLt�  7hLV FaVe LV the partQer RI a VLPLOar MXGJPeQt� 
Zhere the VaPe FhLOG ZaV 1� at the tLPe aQG GLIIereQt rXOeV appO\ tR FhLOGreQ XQGer 1� \earV ± reIerreG 
tR aV Gillick FRPpeteQFe� Trust A v X and a Local Authority >��1�@ (:+C 9���)aP�� 

���    6ee Chapter 1C 2YerYLeZ RI RQJRLQJ OaZ reIRrP RI the 0C$ aQG the 'R/6 reJLPe� 7he /aZ 
CRPPLVVLRQ¶V prRMeFt ZaV FRPPLVVLRQeG E\ the 'epartPeQt RI +eaOth� ,tV FRQVXOtatLRQ paper ZaV LVVXeG 
LQ -XO\ ��1��  7he ILQaO repRrt aQG GraIt OeJLVOatLRQ ZLOO Ee pXEOLVheG EeIRre the eQG RI ��1�� 

��1   /aZ CRPPLVVLRQ� aERYe Q 199 at 11� 7he +RXVe RI /RrGV 5epRrt aOVR ePphaVLVeG that the 'R/6 GLG 
QRt haYe the VaPe ethRV RI the 0C$� 

�� 
 

atteQtLRQ IrRP the XQGerO\LQJ LVVXe RI Zhere Lt LV EeVt IRr the perVRQ tR OLYe� ZhLFh LV GeVFrLEeG 
E\ 0r -XVtLFe -aFNVRQ LQ the C23 aV the ³QXE RI the Patter´����  

���1 ,Q Cheshire West, /RrG 1eXEerJer REVerYeG that VRPe peRpOe Pa\ Ee VXrprLVeG tR OearQ that 
thRVe OLYLQJ LQ a GRPeVtLF VettLQJ FRXOG FRPpOaLQ RI GeprLYatLRQ RI OLEert\ XQGer art �����  
1eYertheOeVV� the /aZ CRPPLVVLRQ haV VXJJeVteG that the rLJht tR perVRQaO OLEert\ aQG art � 
VaIeJXarGV are tRR LPpRrtaQt tR Ee GeterPLQeG VROeO\ E\ reIereQFe tR the hRPe�OLNe TXaOLt\ �Rr 
RtherZLVe� RI the VettLQJ� 

���� )ROORZLQJ e[teQVLYe pXEOLF FRQVXOtatLRQ� the /aZ CRPPLVVLRQ haV LVVXeG aQ LQterLP VtatePeQt 
LQGLFatLQJ that the\ ZLOO Ee reFRPPeQGLQJ a PRre ³VtraLJhtIRrZarG� VtreaPOLQeG aQG IOe[LEOe´ 
VFhePe IRr aXthRrLVLQJ a GeprLYatLRQ RI OLEert\ LQ aQ\ VettLQJ� ZhLFh ZLOO QRt VeeN tR JR aV 
ZLGeO\ aV LQLtLaOO\ prRpRVeG XQGer the ³prRteFtLYe Fare´ VFhePe����  7he reVpRQVLELOLt\ IRr 
eVtaEOLVhLQJ the FaVe IRr a GeprLYatLRQ RI OLEert\ ZLOO Ee VhLIteG tR the FRPPLVVLRQLQJ ERG\ 
�VXFh aV the 1+6 Rr ORFaO aXthRrLt\� that LV arraQJLQJ the reOeYaQt Fare aQG treatPeQt� aQG 
aZa\ IrRP the Fare prRYLGer�  ,Q aQ eIIRrt tR haYe a prRpRrtLRQate aQG aIIRrGaEOe reVpRQVe tR 
the YaVt QXPEerV RI peRpOe QRZ FRQVLGereG tR Ee GeprLYeG RI theLr OLEert\ IROORZLQJ Cheshire 
West� VRPe peRpOe ZLOO reFeLYe LQGepeQGeQt RYerVLJht RI theLr GeprLYatLRQ RI OLEert\ E\ aQ 
RIILFLaO ± reIerreG tR aV aQ ³$pprRYeG 0eQtaO CapaFLt\ 3rRIeVVLRQaO´ ± ZhRVe rROe ZRXOG Ee tR 
aJree Rr QRt aJree tR the prRpRVeG GeprLYatLRQ RI OLEert\�  7he VLPpOLILeG prRpRVaO FRQtLQXeV 
tR reFRPPeQG FRPpreheQVLYe rLJhtV tR aGYRFaF\ aV a IeatXre RI the repOaFePeQt VFhePe� 
ZLth rLJht RI aFFeVV tR FhaOOeQJe reVtrLFtLYe treatPeQt aQG Fare GeFLVLRQV LQ eLther a VpeFLaOLVt 
trLEXQaO Rr the C23� 

���� 7he RQJRLQJ GeYeORpPeQt RI the 'R/6 reJLPe XQGer the 0C$ aQG the aVVRFLateG FaVe OaZ 
haV thereIRre heOpeG FOarLILeG tZR aVpeFtV RI the OaZ� ILrVtO\� hRZ tR LGeQtLI\ a ³GeprLYatLRQ RI 
OLEert\´� aQG� VeFRQGO\� the pRVLtLYe REOLJatLRQV RQ the 6tate tR taNe preYeQtatLYe PeaVXreV tR 
aYRLG GeprLYatLRQV RI OLEert\ aQG prRYLGe aQ aFFeVVLEOe reYLeZ prRFeVV�

                                                
���    London Borough of Hillingdon v Neary >��11@ (:+C 1��� �C23�� >��11@ � $OO (5 ��� at >1�1@ tR >1��@�  

$ \RXQJ PaQ ZLth aXtLVP aQG VeYere OearQLQJ GLVaELOLt\ ZaV LQ reVpLte Fare EXt VXEVeTXeQtO\ preYeQteG 
IrRP retXrQLQJ hRPe tR OLYe ZLth hLV Iather aQG Nept LQ a IaFLOLt\ IRr QearO\ a \ear�  7he C23 heOG that he 
ZaV XQOaZIXOO\ GeprLYeG RI hLV OLEert\ aQG there ZaV a VXEVeTXeQt GaPaJeV aZarG�    

���   Cheshire West, aERYe Q � at >�1@� 
���   /aZ CRPPLVVLRQ� 0eQtaO CapaFLt\ aQG 'eprLYatLRQ RI /LEert\� ,QterLP 6tatePeQt �� 0a\ ��1� at �� 

ZZZ�OaZFRP�JRY�XN�prRMeFt�PeQtaO�FapaFLt\�aQG�GeprLYatLRQ�RI�OLEert\�  ,QLtLaOO\ the /aZ CRPPLVVLRQ 
prRpRVeG a ³prRteFtLYe Fare´ VFhePe ZLth a Veparate VFhePe RI VaIeJXarGV IRr thRVe aFFRPPRGateG 
LQ hRVpLtaO VettLQJV aQG paOOLatLYe Fare aV ZeOO aV thRVe peRpOe GeprLYeG RI OLEert\ LQ IaPLO\ hRPeV Rr 
Rther GRPeVtLF VettLQJV�  7he /aZ CRPPLVVLRQ LV aOVR RI the YLeZ that there VhRXOG QRt Ee paraOOeO OeJaO 
reJLPeV IRr GetaLQLQJ peRpOe IRr PeQtaO heaOth aVVeVVPeQt aQG treatPeQt LQ pV\FhLatrLF aQG Rther 
hRVpLtaOV� 7he VFhePe ZLOO thereIRre QRt Ee XVeG tR aXthRrLVe GeprLYatLRQ RI OLEert\ LQ VXFh FaVeV� 1R 
aGGLtLRQaO PeFhaQLVP ZLOO Ee LQVerteG LQtR the 0eQtaO +eaOth $Ft tR Fater IRr FRPpOLaQt LQFapaFLtateG 
patLeQtV� 
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Defining a deprivation of liberty? 

���� 'eprLYatLRQ RI OLEert\ LV a hXPaQ rLJhtV FRQFept� aQG the terP XVeG tR GeVFrLEe GeteQtLRQ RI a 
perVRQ LQ art ��1� RI the (XrRpeaQ CRQYeQtLRQ RQ +XPaQ 5LJht �(C+5�����  ,t LV XQGerVtRRG� 
LQ (XrRpeaQ hXPaQ rLJhtV MXrLVprXGeQFe� aV haYLQJ three eOePeQtV� aOO RI ZhLFh QeeG tR Ee 
VatLVILeG EeIRre a partLFXOar Vet RI FLrFXPVtaQFeV aPRXQt tR a GeprLYatLRQ RI OLEert\����

�1� the REMeFtLYe FRPpRQeQt RI FRQILQePeQt tR a partLFXOar reVtrLFteG pOaFe IRr a QRt 
QeJOLJLEOe perLRG RI tLPe� 

��� the VXEMeFtLYe FRPpRQeQt RI OaFN RI YaOLG FRQVeQt �L�e� that the perVRQ GReV QRt FRQVeQt 
Rr FaQQRt IreeO\ JLYe FRQVeQt� LI the\ GR QRt haYe the FapaFLt\ tR GR VR� tR that 
FRQILQePeQt� aQG� 

��� the attrLEXtLRQ RI reVpRQVLELOLt\ tR the 6tate� 
 

���� ,Q PRVt RI the Ne\ (Ct+5 FaVeV appO\LQJ the FRQFept tR the pRVLtRQ RI perVRQV RI ³XQVRXQG 
PLQG´� Lt LV FRPPRQ JrRXQG that FRQVeQt LV aEVeQt aQG the 6tate haV reVpRQVLELOLt\�  $tteQtLRQ 
haV EeeQ IRFXVeG RQ the REMeFtLYe eOePeQt� the QatXre RI the FRQILQePeQt����  ,Q a preVFLeQt 
FRPPeQt LQ her PeQtaO heaOth OaZ te[tERRN� prLRr tR the Cheshire West GeFLVLRQ RI the 8. 
6XprePe CRXrt� /aG\ +aOe REVerYeG� ��� 

Deprivations of liberty are not always easy to spot.  /LEert\ PeaQV the ph\VLFaO OLEert\ RI 
the perVRQ� QRt VLPpO\ the IreeGRP tR OLYe RQe¶V OLIe aV RQe FhRRVeV�  'eprLYatLRQ LV PRre 
thaQ Pere reVtrLFtLRQ� EXt Lt FaQ FRYer PRre thaQ EeLQJ ORFNeG Xp LQ a prLVRQ FeOO�«  7he 
VtartLQJ pRLQt haV tR Ee the aFtXaO VLtXatLRQ RI the perVRQ FRQFerQeG aQG aFFRXQt PXVt 
Ee taNeQ RI a ZhROe raQJe RI IaFtRrV� VXFh aV the t\pe� GXratLRQ� eIIeFtV� the PaQQer RI 
LPpOePeQtatLRQ RI the PeaVXre LQ TXeVtLRQ�  �Guzzardi v Italy >19��@ � (+55 ��� para 
9�� >(PphaVLV aGGeG@ 

Restraint versus deprivation of liberty 

���� 7hXV a GLVtLQFtLRQ LV PaGe EetZeeQ reVtraLQt �ZhLFh� LQ (QJOaQG� Pa\ Ee perPLtteG VR ORQJ aV 
Lt LV reaVRQaEOe aQG prRpRrtLRQate XQGer VV � aQG � RI the 0C$�� aQG GeprLYatLRQ RI OLEert\� 
ZhLFh ZLOO Ee arELtrar\ LI QRt prRperO\ MXVtLILeG XQGer art � RI the (XrRpeaQ CRQYeQtLRQ�  ,Q HL
v United Kingdom� the (XrRpeaQ CRXrt RI +XPaQ 5LJhtV heOG that� ��9 

$ GeprLYatLRQ RI� aQG reVtrLFtLRQ XpRQ� OLEert\ LV PereO\ RQe RI GeJree Rr LQteQVLt\ aQG QRt 
RQe RI QatXre Rr VXEVtaQFe� 

���� ,Q HL v United Kingdom� a Ne\ IaFtRr ZaV that the heaOthFare prRIeVVLRQaOV treatLQJ aQG 
PaQaJLQJ +/ e[erFLVeG FRPpOete aQG eIIeFtLYe FRQtrRO RYer hLV Fare aQG PRYePeQtV� 

                                                
���   (XrRpeaQ CRQYeQtLRQ RQ +XPaQ 5LJhtV �eQtereG LQtR IRrFe �1 6eptePEer 19�1� aV aPeQGeG E\ 

3rRtRFRO 1R� 1� eQtereG LQtR 1 -XQe ��1��� 
���    Cheshire West, aERYe Q � at ��� 
���   /aZ CRPPLVVLRQ 5epRrt aERYe Q 199 at �� 
���   +aOe� aERYe Q 19� at 1�� 
��9    HL v United Kingdom� aERYe Q � at �91� 

�� 
 

���� :heQ FRQVLGerLQJ the MXVtLILFatLRQ IRr LQterYeQtLRQ aYaLOaEOe tR heaOth prRIeVVLRQaOV XQGer 
VeFtLRQV � aQG � RI the 0C$� the /aZ 6RFLet\ *XLGaQFe VXJJeVtV VXFh LQterYeQtLRQV ZLOO OLe 
aORQJ the IROORZLQJ FRQtLQXXP����  

�1� ³5RXtLQe´ GeFLVLRQV Rr LQterYeQtLRQV LQ aQ LQGLYLGXaO¶V OLIe tR prRYLGe theP ZLth Fare aQG treatPeQt� 
7heVe ZLOO Ee taNeQ RQ the EaVLV RI a reaVRQaEOe EeOLeI that the LQGLYLGXaO OaFNV FapaFLt\ tR taNe 
the GeFLVLRQ aQG that the prRIeVVLRQaO LV aFtLQJ LQ the LQGLYLGXaO¶V EeVt LQtereVtV� theVe FaQ Ee 
FarrLeG RXt VaIe LQ the NQRZOeGJe that the prRIeVVLRQaO LV prRteFteG IrRP OLaELOLt\ XQGer V � 0C$ 
����� 

��� ,QterYeQtLRQV that FRQVtLtXte ³reVtraLQt´�  5eVtraLQt GReV QRt PereO\ PeaQ the XVe RI IRrFe� EXt FaQ 
LQFOXGe the threat RI the XVe RI IRrFe� Rr reVtrLFtLRQ RI the LQGLYLGXaO¶V OLEert\� Zhether Rr QRt the\ 
reVLVt���1  %\ RperatLRQ RI V � 0C$� a prRIeVVLRQaO reVtraLQLQJ aQ LQGLYLGXaO ZLOO Ee prRteFteG IrRP 
OLaELOLt\ prRYLGeG the reVtraLQt LV prRpRrtLRQate tR the rLVN RI aQG OLNeOLhRRG RI harP aQG LV RQO\ 
XVeG Zhere the prRIeVVLRQaO reaVRQaEO\ EeOLeYeV Lt tR Ee QeFeVVar\ tR preYeQt harP tR the 
perVRQ� 

��� ,QterYeQtLRQV that JR Ee\RQG ³Pere´ reVtraLQt tR a GeprLYatLRQ RI OLEert\�  7he prRIeVVLRQaO at that 
pRLQt FaQQRt reO\ XpRQ the prRYLVLRQV RI VV � aQG � 0C$� EXt aXthRrLt\ ZLOO Ee reTXLreG LQ the IRrP 
RI aQ aXthRrLVatLRQ� 
 

���9 ,Q aVVeVVLQJ the REMeFtLYe eOePeQt RI GeprLYatLRQ RI OLEert\� a GLVtLQFtLRQ FaQ Ee PaGe EetZeeQ 
the ³QeXtraO´ TXeVtLRQ RI Zhether a perVRQ LV GeprLYeG RI theLr OLEert\ aQG the ³eYaOXatLYe´ 
TXeVtLRQ RI Zhether thRVe arraQJePeQtV are LQ theLr EeVt LQtereVtV����  8QGer the (QJOLVh 'R/6 
reJLPe� VRPe FRPPeQtatRrV haYe TXerLeG thLV GLVtLQFtLRQ� aV Lt LV GLIILFXOt tR GLVtLQJXLVh 
EetZeeQ the tZR ZheQ there LV a QeeG tR prRteFt peRpOe aJaLQVt pRRr VtaQGarGV RI Fare�473 ,Q 
thLV reVpeFt� the (QJOLVh OeJLVOatLYe reJLPe LV QRt GLreFtO\ FRPparaEOe tR 1eZ =eaOaQG OaZ� ���  
+ere there LV arJXaEO\ a VtrRQJer patLeQt prRteFtLRQ reJLPe XQGer the +eaOth aQG 'LVaELOLt\ 
CRPPLVVLRQer $Ft 199� aQG the aFFRPpaQ\LQJ +'C CRGe�   7hat VaLG� the CRPPLVVLRQer 
RQO\ haV retrRVpeFtLYe� QRt prRVpeFtLYe� pRZerV tR aFt RQ FRPpOaLQtV� aQG thereIRre LV QRt LQ a 
pRVLtLRQ tR aVVeVV Zhether a perVRQ LV GeprLYeG RI theLr OLEert\ aQG there LV QR VtatXtRr\ 
JXLGaQFe �Rr aGYRFate aYaLOaEOe tR aVVLVt� RQ hRZ a perVRQ¶V EeVt LQtereVtV LV tR Ee aVVeVVeG 
LQ theVe FLrFXPVtaQFeV���� 

���� )RFXVLQJ RQ the VtaQGarG RI Fare prRYLGeG tR peRpOe ZhR OaFN FapaFLt\ LQ thLV FRQte[t EeJV 
the eVVeQtLaO TXeVtLRQ RI Zhether a perVRQ LV GeprLYeG RI theLr OLEert\�  3art RI the reaVRQLQJ 
LQ HL v United Kingdom FRQFerQeG the QeeG tR LQGepeQGeQtO\ GeterPLQe the QeeG IRr a 
perVRQ¶V GeteQtLRQ in advance� ZhLFh LV Zh\ the CRXrt reMeFteG the aYaLOaELOLt\ RI MXGLFLaO 
reYLeZ Rr haEeaV FRrpXV aV LQaGeTXate rePeGLeV���� 

Positive obligations on the State 

���1 7he 6traVERXrJ FaVe OaZ eVtaEOLVheV a pRVLtLYe REOLJatLRQ RQ the 6tate tR prRteFt aOO LtV FLtL]eQV 
aJaLQVt LQterIereQFeV ZLth theLr OLEert\� Zhether E\ 6tate aJeQtV Rr E\ prLYate LQGLYLGXaOV� ,Q 

                                                
���    /aZ 6RFLet\� aERYe Q �1� at 11 >���@� 
��1    0eQtaO CapaFLt\ $Ft ����� V ����� 
���    /aZ 6RFLet\� aERYe Q �1� at 11� 
���   $OOeQ� aERYe Q ����  $OOeQ pRLQtV RXt that the 'R/6 GLG QRthLQJ tR preYeQt the aEXVe RI peRpOe ZLth 

GLVaELOLtLeV at :LQterERXrQe 9LeZ�  6ee Winterbourne View: A Serious Case Review - Self Safe Guarding 
Adults, �1 )O\QQ� *ORXVterVhLre� ��1��

���    ,Q (QJOaQG aQG :aOeV� the Care 4XaOLt\ CRPPLVVLRQ LV QRZ the LQGepeQGeQt reJXOatRr RI heaOth aQG 
VRFLaO Fare� http���ZZZ�FTF�RrJ�XN�� 

���    6ee Chapter �� %eVt LQtereVtV� a VtaQGarG IRr GeFLVLRQ�PaNLQJ� 
���    *OeGhLOO� aERYe Q ��� at 1���  $V *OeGhLOO pRLQtV RXt� the *RYerQPeQt CRPPLttee¶V reVpRQVe RQ the GraIt 

0eQtaO +eaOth %LOO LQ ���� aQG the VXJJeVtLRQ that 'R/6 aXthRrLVatLRQV ZRXOG Ee JLYeQ after peRpOe haG 
EeeQ GetaLQeG� ³VRPeZhat PLVVeV the pRLQt´� 
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Defining a deprivation of liberty? 

���� 'eprLYatLRQ RI OLEert\ LV a hXPaQ rLJhtV FRQFept� aQG the terP XVeG tR GeVFrLEe GeteQtLRQ RI a 
perVRQ LQ art ��1� RI the (XrRpeaQ CRQYeQtLRQ RQ +XPaQ 5LJht �(C+5�����  ,t LV XQGerVtRRG� 
LQ (XrRpeaQ hXPaQ rLJhtV MXrLVprXGeQFe� aV haYLQJ three eOePeQtV� aOO RI ZhLFh QeeG tR Ee 
VatLVILeG EeIRre a partLFXOar Vet RI FLrFXPVtaQFeV aPRXQt tR a GeprLYatLRQ RI OLEert\����

�1� the REMeFtLYe FRPpRQeQt RI FRQILQePeQt tR a partLFXOar reVtrLFteG pOaFe IRr a QRt 
QeJOLJLEOe perLRG RI tLPe� 

��� the VXEMeFtLYe FRPpRQeQt RI OaFN RI YaOLG FRQVeQt �L�e� that the perVRQ GReV QRt FRQVeQt 
Rr FaQQRt IreeO\ JLYe FRQVeQt� LI the\ GR QRt haYe the FapaFLt\ tR GR VR� tR that 
FRQILQePeQt� aQG� 

��� the attrLEXtLRQ RI reVpRQVLELOLt\ tR the 6tate� 
 

���� ,Q PRVt RI the Ne\ (Ct+5 FaVeV appO\LQJ the FRQFept tR the pRVLtRQ RI perVRQV RI ³XQVRXQG 
PLQG´� Lt LV FRPPRQ JrRXQG that FRQVeQt LV aEVeQt aQG the 6tate haV reVpRQVLELOLt\�  $tteQtLRQ 
haV EeeQ IRFXVeG RQ the REMeFtLYe eOePeQt� the QatXre RI the FRQILQePeQt����  ,Q a preVFLeQt 
FRPPeQt LQ her PeQtaO heaOth OaZ te[tERRN� prLRr tR the Cheshire West GeFLVLRQ RI the 8. 
6XprePe CRXrt� /aG\ +aOe REVerYeG� ��� 

Deprivations of liberty are not always easy to spot.  /LEert\ PeaQV the ph\VLFaO OLEert\ RI 
the perVRQ� QRt VLPpO\ the IreeGRP tR OLYe RQe¶V OLIe aV RQe FhRRVeV�  'eprLYatLRQ LV PRre 
thaQ Pere reVtrLFtLRQ� EXt Lt FaQ FRYer PRre thaQ EeLQJ ORFNeG Xp LQ a prLVRQ FeOO�«  7he 
VtartLQJ pRLQt haV tR Ee the aFtXaO VLtXatLRQ RI the perVRQ FRQFerQeG aQG aFFRXQt PXVt 
Ee taNeQ RI a ZhROe raQJe RI IaFtRrV� VXFh aV the t\pe� GXratLRQ� eIIeFtV� the PaQQer RI 
LPpOePeQtatLRQ RI the PeaVXre LQ TXeVtLRQ�  �Guzzardi v Italy >19��@ � (+55 ��� para 
9�� >(PphaVLV aGGeG@ 

Restraint versus deprivation of liberty 

���� 7hXV a GLVtLQFtLRQ LV PaGe EetZeeQ reVtraLQt �ZhLFh� LQ (QJOaQG� Pa\ Ee perPLtteG VR ORQJ aV 
Lt LV reaVRQaEOe aQG prRpRrtLRQate XQGer VV � aQG � RI the 0C$�� aQG GeprLYatLRQ RI OLEert\� 
ZhLFh ZLOO Ee arELtrar\ LI QRt prRperO\ MXVtLILeG XQGer art � RI the (XrRpeaQ CRQYeQtLRQ�  ,Q HL
v United Kingdom� the (XrRpeaQ CRXrt RI +XPaQ 5LJhtV heOG that� ��9 

$ GeprLYatLRQ RI� aQG reVtrLFtLRQ XpRQ� OLEert\ LV PereO\ RQe RI GeJree Rr LQteQVLt\ aQG QRt 
RQe RI QatXre Rr VXEVtaQFe� 

���� ,Q HL v United Kingdom� a Ne\ IaFtRr ZaV that the heaOthFare prRIeVVLRQaOV treatLQJ aQG 
PaQaJLQJ +/ e[erFLVeG FRPpOete aQG eIIeFtLYe FRQtrRO RYer hLV Fare aQG PRYePeQtV� 

                                                
���   (XrRpeaQ CRQYeQtLRQ RQ +XPaQ 5LJhtV �eQtereG LQtR IRrFe �1 6eptePEer 19�1� aV aPeQGeG E\ 

3rRtRFRO 1R� 1� eQtereG LQtR 1 -XQe ��1��� 
���    Cheshire West, aERYe Q � at ��� 
���   /aZ CRPPLVVLRQ 5epRrt aERYe Q 199 at �� 
���   +aOe� aERYe Q 19� at 1�� 
��9    HL v United Kingdom� aERYe Q � at �91� 

�� 
 

���� :heQ FRQVLGerLQJ the MXVtLILFatLRQ IRr LQterYeQtLRQ aYaLOaEOe tR heaOth prRIeVVLRQaOV XQGer 
VeFtLRQV � aQG � RI the 0C$� the /aZ 6RFLet\ *XLGaQFe VXJJeVtV VXFh LQterYeQtLRQV ZLOO OLe 
aORQJ the IROORZLQJ FRQtLQXXP����  

�1� ³5RXtLQe´ GeFLVLRQV Rr LQterYeQtLRQV LQ aQ LQGLYLGXaO¶V OLIe tR prRYLGe theP ZLth Fare aQG treatPeQt� 
7heVe ZLOO Ee taNeQ RQ the EaVLV RI a reaVRQaEOe EeOLeI that the LQGLYLGXaO OaFNV FapaFLt\ tR taNe 
the GeFLVLRQ aQG that the prRIeVVLRQaO LV aFtLQJ LQ the LQGLYLGXaO¶V EeVt LQtereVtV� theVe FaQ Ee 
FarrLeG RXt VaIe LQ the NQRZOeGJe that the prRIeVVLRQaO LV prRteFteG IrRP OLaELOLt\ XQGer V � 0C$ 
����� 

��� ,QterYeQtLRQV that FRQVtLtXte ³reVtraLQt´�  5eVtraLQt GReV QRt PereO\ PeaQ the XVe RI IRrFe� EXt FaQ 
LQFOXGe the threat RI the XVe RI IRrFe� Rr reVtrLFtLRQ RI the LQGLYLGXaO¶V OLEert\� Zhether Rr QRt the\ 
reVLVt���1  %\ RperatLRQ RI V � 0C$� a prRIeVVLRQaO reVtraLQLQJ aQ LQGLYLGXaO ZLOO Ee prRteFteG IrRP 
OLaELOLt\ prRYLGeG the reVtraLQt LV prRpRrtLRQate tR the rLVN RI aQG OLNeOLhRRG RI harP aQG LV RQO\ 
XVeG Zhere the prRIeVVLRQaO reaVRQaEO\ EeOLeYeV Lt tR Ee QeFeVVar\ tR preYeQt harP tR the 
perVRQ� 

��� ,QterYeQtLRQV that JR Ee\RQG ³Pere´ reVtraLQt tR a GeprLYatLRQ RI OLEert\�  7he prRIeVVLRQaO at that 
pRLQt FaQQRt reO\ XpRQ the prRYLVLRQV RI VV � aQG � 0C$� EXt aXthRrLt\ ZLOO Ee reTXLreG LQ the IRrP 
RI aQ aXthRrLVatLRQ� 
 

���9 ,Q aVVeVVLQJ the REMeFtLYe eOePeQt RI GeprLYatLRQ RI OLEert\� a GLVtLQFtLRQ FaQ Ee PaGe EetZeeQ 
the ³QeXtraO´ TXeVtLRQ RI Zhether a perVRQ LV GeprLYeG RI theLr OLEert\ aQG the ³eYaOXatLYe´ 
TXeVtLRQ RI Zhether thRVe arraQJePeQtV are LQ theLr EeVt LQtereVtV����  8QGer the (QJOLVh 'R/6 
reJLPe� VRPe FRPPeQtatRrV haYe TXerLeG thLV GLVtLQFtLRQ� aV Lt LV GLIILFXOt tR GLVtLQJXLVh 
EetZeeQ the tZR ZheQ there LV a QeeG tR prRteFt peRpOe aJaLQVt pRRr VtaQGarGV RI Fare�473 ,Q 
thLV reVpeFt� the (QJOLVh OeJLVOatLYe reJLPe LV QRt GLreFtO\ FRPparaEOe tR 1eZ =eaOaQG OaZ� ���  
+ere there LV arJXaEO\ a VtrRQJer patLeQt prRteFtLRQ reJLPe XQGer the +eaOth aQG 'LVaELOLt\ 
CRPPLVVLRQer $Ft 199� aQG the aFFRPpaQ\LQJ +'C CRGe�   7hat VaLG� the CRPPLVVLRQer 
RQO\ haV retrRVpeFtLYe� QRt prRVpeFtLYe� pRZerV tR aFt RQ FRPpOaLQtV� aQG thereIRre LV QRt LQ a 
pRVLtLRQ tR aVVeVV Zhether a perVRQ LV GeprLYeG RI theLr OLEert\ aQG there LV QR VtatXtRr\ 
JXLGaQFe �Rr aGYRFate aYaLOaEOe tR aVVLVt� RQ hRZ a perVRQ¶V EeVt LQtereVtV LV tR Ee aVVeVVeG 
LQ theVe FLrFXPVtaQFeV���� 

���� )RFXVLQJ RQ the VtaQGarG RI Fare prRYLGeG tR peRpOe ZhR OaFN FapaFLt\ LQ thLV FRQte[t EeJV 
the eVVeQtLaO TXeVtLRQ RI Zhether a perVRQ LV GeprLYeG RI theLr OLEert\�  3art RI the reaVRQLQJ 
LQ HL v United Kingdom FRQFerQeG the QeeG tR LQGepeQGeQtO\ GeterPLQe the QeeG IRr a 
perVRQ¶V GeteQtLRQ in advance� ZhLFh LV Zh\ the CRXrt reMeFteG the aYaLOaELOLt\ RI MXGLFLaO 
reYLeZ Rr haEeaV FRrpXV aV LQaGeTXate rePeGLeV���� 

Positive obligations on the State 

���1 7he 6traVERXrJ FaVe OaZ eVtaEOLVheV a pRVLtLYe REOLJatLRQ RQ the 6tate tR prRteFt aOO LtV FLtL]eQV 
aJaLQVt LQterIereQFeV ZLth theLr OLEert\� Zhether E\ 6tate aJeQtV Rr E\ prLYate LQGLYLGXaOV� ,Q 

                                                
���    /aZ 6RFLet\� aERYe Q �1� at 11 >���@� 
��1    0eQtaO CapaFLt\ $Ft ����� V ����� 
���    /aZ 6RFLet\� aERYe Q �1� at 11� 
���   $OOeQ� aERYe Q ����  $OOeQ pRLQtV RXt that the 'R/6 GLG QRthLQJ tR preYeQt the aEXVe RI peRpOe ZLth 

GLVaELOLtLeV at :LQterERXrQe 9LeZ�  6ee Winterbourne View: A Serious Case Review - Self Safe Guarding 
Adults, �1 )O\QQ� *ORXVterVhLre� ��1��

���    ,Q (QJOaQG aQG :aOeV� the Care 4XaOLt\ CRPPLVVLRQ LV QRZ the LQGepeQGeQt reJXOatRr RI heaOth aQG 
VRFLaO Fare� http���ZZZ�FTF�RrJ�XN�� 

���    6ee Chapter �� %eVt LQtereVtV� a VtaQGarG IRr GeFLVLRQ�PaNLQJ� 
���    *OeGhLOO� aERYe Q ��� at 1���  $V *OeGhLOO pRLQtV RXt� the *RYerQPeQt CRPPLttee¶V reVpRQVe RQ the GraIt 

0eQtaO +eaOth %LOO LQ ���� aQG the VXJJeVtLRQ that 'R/6 aXthRrLVatLRQV ZRXOG Ee JLYeQ after peRpOe haG 
EeeQ GetaLQeG� ³VRPeZhat PLVVeV the pRLQt´� 
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OeJaO terPV� the 6tate LV reVpRQVLEOe IRr aQ REMeFtLYe GeprLYatLRQ RI OLEert\ tR ZhLFh the 
LQGLYLGXaO LQ TXeVtLRQ VXEMeFtLYeO\ FaQQRt FRQVeQt����  $rtLFOe ��1��e� RI the (XrRpeaQ 
CRQYeQtLRQ reTXLreV that IRrPaO aXthRrLt\ LV prRYLGeG tR reQGer that GeteQtLRQ OaZIXO� 7he 
IaLOXreV RI pXEOLF ERGLeV tR eQVXre that there LV prRper FRQVLGeratLRQ� LQ aGYaQFe RI the GeFLVLRQ 
EeLQJ PaGe� RI the QeFeVVLt\ RI rePRYLQJ LQGLYLGXaOV IrRP theLr hRPe aQG pOaFLQJ theP LQ 
LQVtLtXtLRQaO Fare LQ theLr EeVt LQtereVtV� haYe EeeQ eYLGeQt LQ VRPe hLJh�prRILOe FaVeV Zhere 
GaPaJeV Zere aZarGeG IRr the XQaXthRrLVeG GeprLYatLRQ RI OLEert\���� 

���� 7he pRVLtLYe REOLJatLRQ RI the 6tate tR taNe PeaVXreV ³prRYLGLQJ eIIeFtLYe prRteFtLRQ´ e[teQGV 
tR ³prLYate´ GeprLYatLRQV RI OLEert\ �E\ aQ LQGLYLGXaO Rr ERG\�� eYeQ Zhere the 6tate haV haG QR 
part LQ PaNLQJ the arraQJePeQtV���9   $ppO\LQJ theVe prLQFLpOeV� LQ A Local Authority v A��� Lt 
ZaV heOG that Zhere the 6tate �LQ thLV FaVe a ORFaO aXthRrLt\� ³NQRZV Rr RXJht tR NQRZ´ that a 
perVRQ LV VXEMeFt tR reVtrLFtLRQV LPpRVeG E\ a prLYate LQGLYLGXaO that arJXaEO\ aPRXQt tR 
GeprLYatLRQ RI OLEert\� theQ the 6tate¶V pRVLtLYe REOLJatLRQV XQGer art � ZRXOG Ee trLJJereG�  
7heVe REOLJatLRQV LQFOXGe the GXt\ tR LQYeVtLJate� LQ RrGer tR GeterPLQe Zhether there LV LQ IaFt 
a GeprLYatLRQ RI OLEert\�  ,I the 6tate LV VatLVILeG there LV QR GeprLYatLRQ RI OLEert\� Lt ZLOO haYe 
GLVFharJeG LtV LPPeGLate REOLJatLRQV�  +RZeYer� LtV pRVLtLYe REOLJatLRQV LQ FertaLQ 
FLrFXPVtaQFeV reTXLre RQJRLQJ PRQLtRrLQJ RI the VLtXatLRQ���1  

���� 7hXV� aIter /RrG 6te\Q LGeQtLILeG the %RXrQeZRRG Jap� the GeFLVLRQ RI the (Ct+5 LQ HL v 
United Kingdom haV EeeQ a FataO\Vt IRr FhaQJe LQ (QJOLVh OaZ� OeaGLQJ tR aPeQGPeQtV tR the 
0C$ aQG GeYeORpPeQt RI the 'R/6�  ,Q aGGLtLRQ� the 8. 6XprePe CRXrt GeFLVLRQ LQ Cheshire 
West haV e[paQGeG the VFRpe RI the FLrFXPVtaQFeV tR ZhLFh the prRFeGXraO prRteFtLRQV� 
prRYLGeG E\ the 'R/6� PXVt appO\� 7he (XrRpeaQ hXPaQ rLJhtV MXrLVprXGeQFe aOVR FRQILrPV 
that 6tateV PXVt prRaFtLYeO\ eQVXre there are OeJaO VaIeJXarGV LQ pOaFe� VXppRrteG E\ a 
VpeeG\ reYLeZ prRFeVV� tR eQVXre that LQGLYLGXaOV ZhR OaFN FapaFLt\ are QRt arELtrarLO\ 
GetaLQeG� 

 

                                                
���   Storck v Germany ������ �� (+55 � >9�@ VetV RXt the prLQFLpOe that the 6tate Pa\ Ee aFFRXQtaEOe eYeQ 

IRr prLYate GeprLYatLRQV RI OLEert\�   ,Q thLV FaVe� the Vtate EeFaPe LQYROYeG ZheQ the appOLFaQt ZaV 
ErRXJht EaFN tR a prLYate pV\FhLatrLF hRVpLtaO aIter Vhe eVFapeG�  ,Q aGGLtLRQ� the QatLRQaO FRXrt PXVt 
appO\ the prRYLVLRQV RI QatLRQaO OaZ LQ a PaQQer FRPpatLEOe ZLth the rLJhtV prRteFteG E\ the CRQYeQtLRQ� 
7hLV FaVe ZaV appOLeG LQ Cheshire West� 

���    CaVeV Zhere the C23 haV aZarGeG GaPaJeV IRr a GeprLYatLRQ RI OLEert\ LQFOXGe� Hillingdon v Neary� 
aERYe Q ���� Zhere 0r 1ear\ ZaV aZarGeG ������� pOXV FRVtV; A Local Authority v Mr and Mrs D >��1�@ 
(:C23 %��� GaPaJeV RI ������� pOXV FRVtV� aQG Essex County Council v RF >��1�@ (:C23 1� Zhere 
the aXthRrLt\ ZaV RrGereG tR pa\ ������� IRr a VXEVtaQtLYe EreaFh ZhereE\ 5) ZRXOG QRt haYe EeeQ 
GetaLQeG LI the aXthRrLt\ haG aFteG OaZIXOO\� 

��9    Stanev v Bulgaria ���1�� �� +(5 �� at >1��@� Re A and Re C >��1�@ (:+C 9�� �)aP�� 0XQE\ -� at 
>9�@� 

���    A Local Authority v A >��1�@ (:+C 9�� �)$0�� 0XQE\ -� 
��1    ,Q Staffordshire County Council v SRK & Ors >��1�@ (:C23 ��� CharOeV -�  ZheQ appO\LQJ the GeFLVLRQ 

LQ Cheshire :eVt� haG tR FRQVLGer ZheQ the 6tate¶V pRVLtLYe REOLJatLRQV XQGer art � RI the (C+5 are 
eQJaJeG LQ the FRQte[t RI arraQJePeQtV PaGe E\ a GepXt\ LQ aGPLQLVterLQJ a perVRQaO LQMXr\ 
FRPpeQVatLRQ pa\PeQt�  7here ZaV a prLYate GeprLYatLRQ RI OLEert\ �aV the arraQJePeQtV Zere QRt PaGe 
E\ the ORFaO aXthRrLt\� aQG there ZaV a QeeG tR eQVXre that there Zere ZeOIare RrGerV aQG aQ aELOLt\ tR 
reYLeZ the arraQJePeQtV LQ pOaFe�  

�� 
 

3C:  NEW ZEALAND – IMPLICATIONS OF THE BOURNEWOOD GAP 

Identifying the Bournewood gap in New Zealand 

���� 7he FaVe OaZ XQGer the (C+5 aQG the 0C$ LV hLJhO\ reOeYaQt aQG OLNeO\ tR Ee LQIOXeQtLaO LQ 
1eZ =eaOaQG FRXrtV GXe tR the VLPLOarLt\ LQ the prLQFLpOeV ± GraZQ IrRP LQterQatLRQaO aQG 
GRPeVtLF OaZV ± that prRteFt the rLJht QRt tR Ee arELtrarLO\ GetaLQeG LQ (XrRpe aQG 1eZ 
=eaOaQG����  1eZ =eaOaQG LV QRt a part\ tR the (C+5� EXt the (XrRpeaQ MXrLVprXGeQFe LV hLJhO\ 
reOeYaQt tR LQterpretatLRQ RI the eTXLYaOeQt OLEert\ rLJhtV that are JXaraQteeG E\ the 
LQterQatLRQaO hXPaQ rLJhtV LQVtrXPeQtV tR ZhLFh 1eZ =eaOaQG LV a part\� pOXV the (QJOLVh 
FRPPRQ OaZ EaFNGrRp tR VXFh OLEert\ rLJhtV ± LQ the tRrt RI IaOVe LPprLVRQPeQt aQG ZrLt RI 
haEeaV FRrpXV ± haV EeeQ LPpRrteG LQtR 1eZ =eaOaQG FRPPRQ OaZ� 

���� ,t LV pRVVLEOe that a VLPLOar FaVe tR Bournewood FRXOG arLVe LQ 1eZ =eaOaQG� XQGer V �� RI the 
1=%25$� 7hLV LV a VLPLOar prRYLVLRQ tR art � RI the (XrRpeaQ CRQYeQtLRQ�  ,Q IaFt� a FaVe 
FRQFerQLQJ LQIRrPaO GeteQtLRQ LQ a GePeQtLa XQLt haV aOreaG\ arLVeQ aV a FRPpOaLQt XQGer the 
+'C CRGe� 

���� ,Q Taikura Trust,��� 0V $, a ���\ear�ROG ZRPaQ ZLth a FRPpOe[ hLVtRr\ RI PeQtaO LOOQeVV aQG 
aOFRhRO aEXVe� ZaV heOG LQ a VeFXre GePeQtLa XQLt IRr aOPRVt a \ear� aJaLQVt her ZLOO� ZLthRXt 
OeJaO aXthRrLt\�  $OthRXJh LQLtLaOO\ Vhe haG EeeQ aGPLtteG tR hRVpLtaO apprRprLateO\� haYLQJ EeeQ 
aVVeVVeG aV QRt haYLQJ the FapaFLt\ tR PaNe GeFLVLRQV reOatLQJ tR her Fare aQG ZeOIare� the 
hRVpLtaO LQFRrreFtO\ aVVXPeG that a perVRQaO RrGer XQGer the 3335 $Ft haG EeeQ REtaLQeG 
IrRP the CRXrt that FRYereG her Fare�  'eVpLte e[preVVLQJ a ZLVh IRr a PRre VXLtaEOe 
pOaFePeQt� 0V $ ZaV eIIeFtLYeO\ GetaLQeG IRr RYer a \ear LQ thLV GePeQtLa XQLt� aJaLQVt her 
ZLVheV aQG FRQtrar\ tR her QeeGV�  0RreRYer� GeVpLte her FapaFLt\ FhaQJLQJ RYer tLPe� Vhe 
ZaV QRt reaVVeVVeG�  

���� 7he +eaOth aQG 'LVaELOLt\ CRPPLVVLRQer IRXQG there ZaV a IaLOXre tR prRYLGe apprRprLate Fare� 
tR 0V $ XQGer 5LJht � RI the +'C CRGe�   5eJarGOeVV RI Zhether there ZaV a FRXrt RrGer 
pOaFLQJ 0V $ LQ the GePeQtLa XQLt� Lt ZaV VtLOO a EreaFh RI her rLJht tR reFeLYe prRper Fare IRr 
the heaOthFare prRYLGerV QRt tR taNe the VtepV tR reaVVeVV her FapaFLt\ aQG aGGreVV her 
LQapprRprLate pOaFePeQt LQ the GePeQtLa XQLt�  7he FaVe ZeQt tR the +XPaQ 5LJhtV 5eYLeZ 
7rLEXQaO� Zhere the tZR $XFNOaQG VerYLFe prRYLGerV ZhR Zere reVpRQVLEOe aJreeG tR pa\ 
FRPpeQVatLRQ tR 0V $¶V eVtate �aV Vhe haG VXEVeTXeQtO\ GLeG aIter her reOeaVe IrRP XQOaZIXO 
GeteQtLRQ�����   

                                                
���     %XtOer aQG %XtOer� aERYe Q �9� at 9�� ³5eIereQFe tR GeFLVLRQV RI the (Ct+5 haV EeeQ reOatLYeO\ IreTXeQt 

LQ 1eZ =eaOaQG FaVe OaZ aQG thLV OeYeO RI FLtatLRQ aQG FRQVLGeratLRQ RI (XrRpeaQ CaVeV LV OLNeO\ tR Ee 
PaLQtaLQeG aV 1eZ =eaOaQG FRXrtV FRQtLQXe tR GraZ RQ GeFLVLRQV RI the 8QLteG .LQJGRP FRXrtV GeFLGLQJ 
FaVeV XQGer the +XPaQ 5LJhtV $Ft 199� �8.�� ZhLFh LQFRrpRrateV PXFh «RI the (XrRpeaQ CRQYeQtLRQ 
LQtR 8. OaZ�´ 

���  +'C Opinion 08HDC20957 Auckland District Health Board, Taikura Trust, Aranui Home and Hospital 
Ltd (Trading as Oak Park Dementia Unit� �� 1RYePEer ��1��� 7he CRPPLVVLRQer¶V RpLQLRQ aQG the FaVe 
EeIRre the +XPaQ 5LJhtV 5eYLeZ 7rLEXQaO GLG QRt e[preVVO\ aGGreVV the rLJht QRt tR Ee arELtrarLO\ 
GetaLQeG XQGer V �� RI the 1=%25$� 

���   7he 7rLEXQaO PaGe GeFOaratLRQV aJaLQVt 7aLNXra 7rXVt aQG $raQXL +RPe aQG +RVpLtaO /LPLteG �traGLQJ 
aV 2aN 3arN 'ePeQtLa 8QLt� IRr IaLOXreV RI Fare aQG EreaFheV RI 0V $¶V rLJhtV E\ IaLOLQJ tR prRYLGe 
VerYLFeV LQ a PaQQer that reVpeFteG her GLJQLt\ aQG LQGepeQGeQFe aQG IaLOLQJ tR prRYLGe VerYLFeV ZLth 
reaVRQaEOe Fare aQG VNLOO�  7hLV FaVe haV EeeQ reIerreG tR E\ PaQ\ FRPPeQtatRrV  aQG ZaV raLVeG E\ 
'r .atLe (ONLQ �$VVRFLate CRPPLVVLRQer� +eaOth aQG 'LVaELOLt\ CRPPLVVLRQ� tR $OLVRQ 'RXJOaVV 
reJarGLQJ thLV reVearFh prRMeFt �1� $XJXVt ��1�). Director of Proceedings v Taikura Trust – Needs 
Assessment and Service Co-ordination Service +557 1R� ������11  >��1�@ 1=+557 � ��� 0arFh 
��1�� Director of Proceedings v Aranui Home & Hospital Ltd – Rest Home +557 1R� ������11  >��1�@ 
1=+557 � ��� 0arFh ��1��� 
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OeJaO terPV� the 6tate LV reVpRQVLEOe IRr aQ REMeFtLYe GeprLYatLRQ RI OLEert\ tR ZhLFh the 
LQGLYLGXaO LQ TXeVtLRQ VXEMeFtLYeO\ FaQQRt FRQVeQt����  $rtLFOe ��1��e� RI the (XrRpeaQ 
CRQYeQtLRQ reTXLreV that IRrPaO aXthRrLt\ LV prRYLGeG tR reQGer that GeteQtLRQ OaZIXO� 7he 
IaLOXreV RI pXEOLF ERGLeV tR eQVXre that there LV prRper FRQVLGeratLRQ� LQ aGYaQFe RI the GeFLVLRQ 
EeLQJ PaGe� RI the QeFeVVLt\ RI rePRYLQJ LQGLYLGXaOV IrRP theLr hRPe aQG pOaFLQJ theP LQ 
LQVtLtXtLRQaO Fare LQ theLr EeVt LQtereVtV� haYe EeeQ eYLGeQt LQ VRPe hLJh�prRILOe FaVeV Zhere 
GaPaJeV Zere aZarGeG IRr the XQaXthRrLVeG GeprLYatLRQ RI OLEert\���� 

���� 7he pRVLtLYe REOLJatLRQ RI the 6tate tR taNe PeaVXreV ³prRYLGLQJ eIIeFtLYe prRteFtLRQ´ e[teQGV 
tR ³prLYate´ GeprLYatLRQV RI OLEert\ �E\ aQ LQGLYLGXaO Rr ERG\�� eYeQ Zhere the 6tate haV haG QR 
part LQ PaNLQJ the arraQJePeQtV���9   $ppO\LQJ theVe prLQFLpOeV� LQ A Local Authority v A��� Lt 
ZaV heOG that Zhere the 6tate �LQ thLV FaVe a ORFaO aXthRrLt\� ³NQRZV Rr RXJht tR NQRZ´ that a 
perVRQ LV VXEMeFt tR reVtrLFtLRQV LPpRVeG E\ a prLYate LQGLYLGXaO that arJXaEO\ aPRXQt tR 
GeprLYatLRQ RI OLEert\� theQ the 6tate¶V pRVLtLYe REOLJatLRQV XQGer art � ZRXOG Ee trLJJereG�  
7heVe REOLJatLRQV LQFOXGe the GXt\ tR LQYeVtLJate� LQ RrGer tR GeterPLQe Zhether there LV LQ IaFt 
a GeprLYatLRQ RI OLEert\�  ,I the 6tate LV VatLVILeG there LV QR GeprLYatLRQ RI OLEert\� Lt ZLOO haYe 
GLVFharJeG LtV LPPeGLate REOLJatLRQV�  +RZeYer� LtV pRVLtLYe REOLJatLRQV LQ FertaLQ 
FLrFXPVtaQFeV reTXLre RQJRLQJ PRQLtRrLQJ RI the VLtXatLRQ���1  

���� 7hXV� aIter /RrG 6te\Q LGeQtLILeG the %RXrQeZRRG Jap� the GeFLVLRQ RI the (Ct+5 LQ HL v 
United Kingdom haV EeeQ a FataO\Vt IRr FhaQJe LQ (QJOLVh OaZ� OeaGLQJ tR aPeQGPeQtV tR the 
0C$ aQG GeYeORpPeQt RI the 'R/6�  ,Q aGGLtLRQ� the 8. 6XprePe CRXrt GeFLVLRQ LQ Cheshire 
West haV e[paQGeG the VFRpe RI the FLrFXPVtaQFeV tR ZhLFh the prRFeGXraO prRteFtLRQV� 
prRYLGeG E\ the 'R/6� PXVt appO\� 7he (XrRpeaQ hXPaQ rLJhtV MXrLVprXGeQFe aOVR FRQILrPV 
that 6tateV PXVt prRaFtLYeO\ eQVXre there are OeJaO VaIeJXarGV LQ pOaFe� VXppRrteG E\ a 
VpeeG\ reYLeZ prRFeVV� tR eQVXre that LQGLYLGXaOV ZhR OaFN FapaFLt\ are QRt arELtrarLO\ 
GetaLQeG� 

 

                                                
���   Storck v Germany ������ �� (+55 � >9�@ VetV RXt the prLQFLpOe that the 6tate Pa\ Ee aFFRXQtaEOe eYeQ 

IRr prLYate GeprLYatLRQV RI OLEert\�   ,Q thLV FaVe� the Vtate EeFaPe LQYROYeG ZheQ the appOLFaQt ZaV 
ErRXJht EaFN tR a prLYate pV\FhLatrLF hRVpLtaO aIter Vhe eVFapeG�  ,Q aGGLtLRQ� the QatLRQaO FRXrt PXVt 
appO\ the prRYLVLRQV RI QatLRQaO OaZ LQ a PaQQer FRPpatLEOe ZLth the rLJhtV prRteFteG E\ the CRQYeQtLRQ� 
7hLV FaVe ZaV appOLeG LQ Cheshire West� 

���    CaVeV Zhere the C23 haV aZarGeG GaPaJeV IRr a GeprLYatLRQ RI OLEert\ LQFOXGe� Hillingdon v Neary� 
aERYe Q ���� Zhere 0r 1ear\ ZaV aZarGeG ������� pOXV FRVtV; A Local Authority v Mr and Mrs D >��1�@ 
(:C23 %��� GaPaJeV RI ������� pOXV FRVtV� aQG Essex County Council v RF >��1�@ (:C23 1� Zhere 
the aXthRrLt\ ZaV RrGereG tR pa\ ������� IRr a VXEVtaQtLYe EreaFh ZhereE\ 5) ZRXOG QRt haYe EeeQ 
GetaLQeG LI the aXthRrLt\ haG aFteG OaZIXOO\� 

��9    Stanev v Bulgaria ���1�� �� +(5 �� at >1��@� Re A and Re C >��1�@ (:+C 9�� �)aP�� 0XQE\ -� at 
>9�@� 

���    A Local Authority v A >��1�@ (:+C 9�� �)$0�� 0XQE\ -� 
��1    ,Q Staffordshire County Council v SRK & Ors >��1�@ (:C23 ��� CharOeV -�  ZheQ appO\LQJ the GeFLVLRQ 

LQ Cheshire :eVt� haG tR FRQVLGer ZheQ the 6tate¶V pRVLtLYe REOLJatLRQV XQGer art � RI the (C+5 are 
eQJaJeG LQ the FRQte[t RI arraQJePeQtV PaGe E\ a GepXt\ LQ aGPLQLVterLQJ a perVRQaO LQMXr\ 
FRPpeQVatLRQ pa\PeQt�  7here ZaV a prLYate GeprLYatLRQ RI OLEert\ �aV the arraQJePeQtV Zere QRt PaGe 
E\ the ORFaO aXthRrLt\� aQG there ZaV a QeeG tR eQVXre that there Zere ZeOIare RrGerV aQG aQ aELOLt\ tR 
reYLeZ the arraQJePeQtV LQ pOaFe�  

�� 
 

3C:  NEW ZEALAND – IMPLICATIONS OF THE BOURNEWOOD GAP 

Identifying the Bournewood gap in New Zealand 

���� 7he FaVe OaZ XQGer the (C+5 aQG the 0C$ LV hLJhO\ reOeYaQt aQG OLNeO\ tR Ee LQIOXeQtLaO LQ 
1eZ =eaOaQG FRXrtV GXe tR the VLPLOarLt\ LQ the prLQFLpOeV ± GraZQ IrRP LQterQatLRQaO aQG 
GRPeVtLF OaZV ± that prRteFt the rLJht QRt tR Ee arELtrarLO\ GetaLQeG LQ (XrRpe aQG 1eZ 
=eaOaQG����  1eZ =eaOaQG LV QRt a part\ tR the (C+5� EXt the (XrRpeaQ MXrLVprXGeQFe LV hLJhO\ 
reOeYaQt tR LQterpretatLRQ RI the eTXLYaOeQt OLEert\ rLJhtV that are JXaraQteeG E\ the 
LQterQatLRQaO hXPaQ rLJhtV LQVtrXPeQtV tR ZhLFh 1eZ =eaOaQG LV a part\� pOXV the (QJOLVh 
FRPPRQ OaZ EaFNGrRp tR VXFh OLEert\ rLJhtV ± LQ the tRrt RI IaOVe LPprLVRQPeQt aQG ZrLt RI 
haEeaV FRrpXV ± haV EeeQ LPpRrteG LQtR 1eZ =eaOaQG FRPPRQ OaZ� 

���� ,t LV pRVVLEOe that a VLPLOar FaVe tR Bournewood FRXOG arLVe LQ 1eZ =eaOaQG� XQGer V �� RI the 
1=%25$� 7hLV LV a VLPLOar prRYLVLRQ tR art � RI the (XrRpeaQ CRQYeQtLRQ�  ,Q IaFt� a FaVe 
FRQFerQLQJ LQIRrPaO GeteQtLRQ LQ a GePeQtLa XQLt haV aOreaG\ arLVeQ aV a FRPpOaLQt XQGer the 
+'C CRGe� 

���� ,Q Taikura Trust,��� 0V $, a ���\ear�ROG ZRPaQ ZLth a FRPpOe[ hLVtRr\ RI PeQtaO LOOQeVV aQG 
aOFRhRO aEXVe� ZaV heOG LQ a VeFXre GePeQtLa XQLt IRr aOPRVt a \ear� aJaLQVt her ZLOO� ZLthRXt 
OeJaO aXthRrLt\�  $OthRXJh LQLtLaOO\ Vhe haG EeeQ aGPLtteG tR hRVpLtaO apprRprLateO\� haYLQJ EeeQ 
aVVeVVeG aV QRt haYLQJ the FapaFLt\ tR PaNe GeFLVLRQV reOatLQJ tR her Fare aQG ZeOIare� the 
hRVpLtaO LQFRrreFtO\ aVVXPeG that a perVRQaO RrGer XQGer the 3335 $Ft haG EeeQ REtaLQeG 
IrRP the CRXrt that FRYereG her Fare�  'eVpLte e[preVVLQJ a ZLVh IRr a PRre VXLtaEOe 
pOaFePeQt� 0V $ ZaV eIIeFtLYeO\ GetaLQeG IRr RYer a \ear LQ thLV GePeQtLa XQLt� aJaLQVt her 
ZLVheV aQG FRQtrar\ tR her QeeGV�  0RreRYer� GeVpLte her FapaFLt\ FhaQJLQJ RYer tLPe� Vhe 
ZaV QRt reaVVeVVeG�  

���� 7he +eaOth aQG 'LVaELOLt\ CRPPLVVLRQer IRXQG there ZaV a IaLOXre tR prRYLGe apprRprLate Fare� 
tR 0V $ XQGer 5LJht � RI the +'C CRGe�   5eJarGOeVV RI Zhether there ZaV a FRXrt RrGer 
pOaFLQJ 0V $ LQ the GePeQtLa XQLt� Lt ZaV VtLOO a EreaFh RI her rLJht tR reFeLYe prRper Fare IRr 
the heaOthFare prRYLGerV QRt tR taNe the VtepV tR reaVVeVV her FapaFLt\ aQG aGGreVV her 
LQapprRprLate pOaFePeQt LQ the GePeQtLa XQLt�  7he FaVe ZeQt tR the +XPaQ 5LJhtV 5eYLeZ 
7rLEXQaO� Zhere the tZR $XFNOaQG VerYLFe prRYLGerV ZhR Zere reVpRQVLEOe aJreeG tR pa\ 
FRPpeQVatLRQ tR 0V $¶V eVtate �aV Vhe haG VXEVeTXeQtO\ GLeG aIter her reOeaVe IrRP XQOaZIXO 
GeteQtLRQ�����   

                                                
���     %XtOer aQG %XtOer� aERYe Q �9� at 9�� ³5eIereQFe tR GeFLVLRQV RI the (Ct+5 haV EeeQ reOatLYeO\ IreTXeQt 

LQ 1eZ =eaOaQG FaVe OaZ aQG thLV OeYeO RI FLtatLRQ aQG FRQVLGeratLRQ RI (XrRpeaQ CaVeV LV OLNeO\ tR Ee 
PaLQtaLQeG aV 1eZ =eaOaQG FRXrtV FRQtLQXe tR GraZ RQ GeFLVLRQV RI the 8QLteG .LQJGRP FRXrtV GeFLGLQJ 
FaVeV XQGer the +XPaQ 5LJhtV $Ft 199� �8.�� ZhLFh LQFRrpRrateV PXFh «RI the (XrRpeaQ CRQYeQtLRQ 
LQtR 8. OaZ�´ 

���  +'C Opinion 08HDC20957 Auckland District Health Board, Taikura Trust, Aranui Home and Hospital 
Ltd (Trading as Oak Park Dementia Unit� �� 1RYePEer ��1��� 7he CRPPLVVLRQer¶V RpLQLRQ aQG the FaVe 
EeIRre the +XPaQ 5LJhtV 5eYLeZ 7rLEXQaO GLG QRt e[preVVO\ aGGreVV the rLJht QRt tR Ee arELtrarLO\ 
GetaLQeG XQGer V �� RI the 1=%25$� 

���   7he 7rLEXQaO PaGe GeFOaratLRQV aJaLQVt 7aLNXra 7rXVt aQG $raQXL +RPe aQG +RVpLtaO /LPLteG �traGLQJ 
aV 2aN 3arN 'ePeQtLa 8QLt� IRr IaLOXreV RI Fare aQG EreaFheV RI 0V $¶V rLJhtV E\ IaLOLQJ tR prRYLGe 
VerYLFeV LQ a PaQQer that reVpeFteG her GLJQLt\ aQG LQGepeQGeQFe aQG IaLOLQJ tR prRYLGe VerYLFeV ZLth 
reaVRQaEOe Fare aQG VNLOO�  7hLV FaVe haV EeeQ reIerreG tR E\ PaQ\ FRPPeQtatRrV  aQG ZaV raLVeG E\ 
'r .atLe (ONLQ �$VVRFLate CRPPLVVLRQer� +eaOth aQG 'LVaELOLt\ CRPPLVVLRQ� tR $OLVRQ 'RXJOaVV 
reJarGLQJ thLV reVearFh prRMeFt �1� $XJXVt ��1�). Director of Proceedings v Taikura Trust – Needs 
Assessment and Service Co-ordination Service +557 1R� ������11  >��1�@ 1=+557 � ��� 0arFh 
��1�� Director of Proceedings v Aranui Home & Hospital Ltd – Rest Home +557 1R� ������11  >��1�@ 
1=+557 � ��� 0arFh ��1��� 
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���� 5LJht ���� RI the +'C CRGe���� EaVeG RQ the FRPPRQ OaZ prLQFLpOe Rr GRFtrLQe RI QeFeVVLt\���� 
ZaV QRt VpeFLILFaOO\ reOLeG XpRQ tR MXVtLI\ 0V $¶V GeteQtLRQ LQ Taikura Trust. 0V $¶V LQLtLaO 
aGPLVVLRQ tR hRVpLtaO IRr Fare ZaV perhapV GeIeQVLEOe RQ that EaVLV� EXt her RQJRLQJ GeteQtLRQ 
ZaV QRt�  7he prLQFLpOe RI QeFeVVLt\ LPpRVeG a FOear REOLJatLRQ RQ the VtaII� ZhLFh ZaV QRt 
Pet� tR eQVXre the prRYLVLRQ RI VeFXre Fare FRQtLQXeG tR Ee LQ her EeVt LQtereVtV�  )XrtherPRre� 
eYeQ ZheQ 0V $ REMeFteG tR her ORQJer�terP Fare� QR LQGepeQGeQt reYLeZ prRFeVV ZaV 
aFtLYateG� partLFXOarO\ QRQe LQYROYLQJ a FRXrt Rr trLEXQaO�  2EtaLQLQJ a retrRVpeFtLYe 3335 $Ft 
RrGer ZRXOG QRt haYe aGGreVVeG the prREOeP RI there EeLQJ a OaFN RI VaIeJXarGV that are 
LQteQGeG tR Rperate LQ aGYaQFe RI the perVRQ¶V GeteQtLRQ Rr� LQ thLV FaVe� 0V $¶V RQJRLQJ 
GeteQtLRQ� 7hLV FaVe thereIRre LOOXVtrateV the e[LVteQFe RI the %RXrQeZRRG Jap LQ 1eZ 
=eaOaQG�   

���9 5LJht ���� RI the +'C CRGe LV a praJPatLF reVpRQVe tR the QeeG IRr eYer\Ga\ GeFLVLRQ�
PaNLQJ� aQG IRr FRPPRQ VeQVe GeFLVLRQV tR Ee PaGe RQ a VhRrt�terP EaVLV� IRr peRpOe ZhR� 
IRr a raQJe RI reaVRQV� are XQaEOe tR FRQVeQt tR theLr heaOthFare�  0artLQ haV VXJJeVteG that 
5LJht ���� LV EeVt VeeQ aV a Vet RI prRteFtLRQV IRr FRQVXPerV ZhR FaQQRt FRQVeQt tR 
treatPeQt����   ,Q PRre VtrLFtO\ OeJaO terPV� hRZeYer� the VR�FaOOeG rLJht prRYLGeV a GeIeQFe IRr 
heaOth praFtLtLRQerV tR +'C CRGe OLaELOLt\� rather thaQ a VaIeJXarG IRr peRpOe ZhR OaFN FapaFLt\ 
aQG are XQaEOe tR FRQVeQt����   ,t GReV QRt prRYLGe prRFeGXraO prRteFtLRQV� Rr aQ LQGepeQGeQt 
reYLeZ prRFeVV� IRr peRpOe ZhR OaFN FapaFLt\ RQ aQ RQJRLQJ EaVLV� FRQFerQLQJ GeFLVLRQV VXFh 
aV VeGatLRQ� IRrFLEOe reVtraLQt� Rr XVe RI FRerFLRQ LQ theLr GeteQtLRQ� Zhether FRPpOLaQt Rr QRt� 
Rr FRQFerQLQJ GeFLVLRQV aERXt theLr OLYLQJ arraQJePeQtV Rr theLr IRrFLEOe traQVpRrt tR a pOaFe 
RI reVLGeQFe�   

���� 7here ZLOO Ee PaQ\ LQVtaQFeV Zhere the OaZIXOQeVV RI a perVRQ¶V LQLtLaO GeteQtLRQ LQ Fare ZRXOG 
Ee FOearO\ MXVtLILeG XQGer the prLQFLpOe RI QeFeVVLt\ EXt the RrLJLQaO reaVRQV IRr theLr GeteQtLRQ 
Pa\ FeaVe tR Ee YaOLG LI theLr FRQGLtLRQ FhaQJeV�  7heLr RQJRLQJ GeteQtLRQ Pa\ theQ EeFRPe 
a GLVprRpRrtLRQate reVpRQVe tR the VLtXatLRQ� aQG a EreaFh RI V �� RI the 1=%25$���9  
0RreRYer� XQGer 1eZ =eaOaQG OaZ� the preFLVe VLtXatLRQV LQ ZhLFh prRYLGerV Pa\ reO\ RQ 5LJht 
����� Rr PXVt� LQVteaG� VeeN a FRXrt RrGer� are QRt IXOO\ FOear�  ,Q praFtLFe� Lt VeePV that 
prRYLGerV teQG QRt tR rLVN reO\LQJ RQ 5LJht ���� aORQe LQ PRre FRQteQtLRXV FaVeV� VXFh aV Zhere 
a IaPLO\ GLVpXte e[LVtV aERXt Zhere tR pOaFe aQ ROGer IaPLO\ PePEer� Zhere the perVRQ 
VtreQXRXVO\ REMeFtV tR the prRpRVeG arraQJePeQtV �partLFXOarO\ theLr aGPLVVLRQ tR a VeFXre 
GePeQtLa XQLt�� aQG Zhere there LV QR REYLRXV IaPLO\ PePEer Rr IrLeQG aYaLOaEOe ZhR LV 
FRQFerQeG aERXt the perVRQ¶V ORQJ�terP LQtereVtV�  ,Q thRVe FaVeV� thereIRre� PRre IRrPaO 
OeJaO arraQJePeQtV Pa\ Ee VRXJht� $V a reVXOt� prRYLGerV¶ FRQGXFt LQ thLV reJarG Pa\ Ee 
LQFRQVLVteQt aQG LGLRV\QFratLF��9� 

 

                                                
���   +'C CRGe� 5LJht ���� LV Vet RXt LQ IXOO LQ $ppeQGL[ C /eJLVOatLRQ aQG ,QterQatLRQaO +XPaQ 5LJhtV 

CRQYeQtLRQV aQG LV aOVR GLVFXVVeG LQ Chapter � %eVt ,QtereVtV aQG Chapter � 5eVearFh RQ 3eRpOe ZhR 
/aFN CapaFLt\� 

���   6ee Chapter � %eVt ,QtereVtV aQG a GLVFXVVLRQ RI a hLVtRr\ RI the GeFOaratRr\ MXrLVGLFtLRQ aQG the GRFtrLQe 
RI QeFeVVLt\� Re F (Mental Sterilisation) >199�@ � $C 1�  ,Q (QJOaQG� the FRPPRQ OaZ GRFtrLQe RI QeFeVVLt\ 
aV eVtaEOLVheG LQ Re F aQG reILQeG LQ VXEVeTXeQt FaVe OaZ haV OarJeO\ EeeQ VXperVeGeG LQ reOatLRQ tR 
aFtV RI Fare aQG treatPeQt E\ 0eQtaO CapaFLt\ $Ft ���� VV � aQG �� 

���    0artLQ� aERYe Q ��9� 
���    $OthRXJh a GeIeQFe LQ LtV RZQ rLJht� 5LJht ���� LV VXEMeFt tR FOaXVe ��  7hLV prRYLGeV that heaOthFare 

prRYLGerV ZLOO QRt Ee LQ EreaFh RI aQ\ RI the rLJhtV LQ the +'C CRGe LI the\ haYe taNeQ µreaVRQaEOe aFtLRQV 
LQ the FLrFXPVtaQFeV´�  7hLV ZRXOG LQFOXGe taNLQJ LQtR aFFRXQt the XrJeQF\ RI the reTXLreG treatPeQt aQG 
reVRXrFe LPpOLFatLRQV�  

��9   Zaoui� aERYe Q ��� at >1��@� 
�9�   $QeFGRtaOO\� aQG LQ the ZrLter¶V e[perLeQFe� there are LQFRQVLVteQt apprRaFheV E\ '+%V aV tR Zhether 

the\ ZLOO reO\ RQ 5LJht ���� Rr VeeN a FRXrt RrGer XQGer the 3335 $Ft� LQ theVe FLrFXPVtaQFeV LQ the 
aEVeQFe RI a FRXrt RrGer� 

�9 
 

Current problems and practice  

���1 7he OaFN RI OeJaO VaIeJXarGV tR prRteFt the OLEertLeV RI peRpOe ZLth LPpaLreG FapaFLt\ LV 
thereIRre a PaMRr LVVXe IRr heaOth aQG GLVaELOLt\ prRYLGerV� LQFOXGLQJ FOLQLFLaQV aQG VRFLaO 
ZRrNerV� partLFXOarO\ thRVe ZRrNLQJ ZLth peRpOe ZLth GePeQtLa ZhR are LQ VRPe IRrP RI VeFXre 
Rr ORFNeG reVLGeQtLaO Fare�  

���� 7here are aOVR peRpOe ZLth PLOGer IRrPV RI GePeQtLa ZhR Pa\ retaLQ VRPe GeJree RI FapaFLt\ 
Rr XQGerVtaQGLQJ EXt� ZLth tLPe� theLr GePeQtLa FaQ e[peFt tR prRJreVV aQG theLr reaVRQLQJ 
ZLOO GeterLRrate tR the e[teQt the\ ZLOO EeFRPe XQaEOe tR FRQtrLEXte tR GeFLVLRQ�PaNLQJ tR aQ\ 
Jreat e[teQt�  )XrtherPRre� the ³FRPpOLaQt´ �Rr ³QRQ�GLVVeQtLQJ´� perVRQ ZLth GePeQtLa Pa\ 
QRt aFtLYeO\ REMeFt tR theLr pOaFePeQt� eYeQ LI Lt GReV LQYROYe GeteQtLRQ� EXt the\ Pa\ QRt Ee 
aEOe tR JLYe PeaQLQJIXO FRQVeQt tR Lt�  :hether GetaLQeG LQ a VeFXre GePeQtLa XQLt Rr LQ ORZer 
OeYeOV RI hRVpLtaO Rr reVLGeQtLaO Fare� the\ ZLOO IaFe RQJRLQJ Fare GeFLVLRQV aQG ILQaQFLaO 
TXeVtLRQV FRQFerQLQJ theLr Fare LQ FLrFXPVtaQFeV Zhere the\ are QRt FapaEOe RI PaNLQJ� aQG 
LQ VRPe FLrFXPVtaQFeV partLFLpatLQJ LQ� GeFLVLRQV aIIeFtLQJ theP�  

���� 7he FaVe VtXGLeV EeORZ� EaVeG RQ reaO VLtXatLRQV� GePRQVtrate the prREOePV eQFRXQtereG 
ZheQ peRpOe ZhR OaFN FapaFLt\ are pOaFeG LQ reVLGeQtLaO Fare Rr VXppRrteG OLYLQJ 
arraQJePeQtV� aQG there LV QR aGeTXate OeJaO prRFeVV IRr RYerVLJht Rr reYLeZ RI reVtrLFtLRQV 
RQ theLr OLEert\�  ,Q aOO three FaVeV the peRpOe ZRXOG Peet the ³aFLG teVt´ IRr GeprLYatLRQ RI 
OLEert\� the\ are XQGer the FRQtLQXRXV VXperYLVLRQ aQG FRQtrRO RI thRVe FarLQJ IRr theP and QRt 
Iree tR OeaYe��91 

Case of Mrs A: older adult with dementia – compliant patient needing long-term 
residential care 

���� 0rV $492 LV a ���\ear�ROG ZRPaQ ZhR LV ErRXJht tR the hRVpLtaO aIter her QeLJhERXrV IRXQG 
Vhe haG IaOOeQ RYer RXtVLGe her hRXVe�  6he LV treateG IRr GeOLrLXP VeFRQGar\ tR LQIeFtLRQ� EXt 
GXrLQJ the FRXrVe RI aGPLVVLRQ Lt EeFRPeV FOear that Vhe haV aQ XQGerO\LQJ GePeQtLa RI at 
OeaVt a PRGerate GeJree� ,Q the PeGLFaO ZarG Vhe LV aJLtateG� ZaQGerV� aQG reVLVtV Fare� 2Q 
RQe RFFaVLRQ Vhe IOeeV the ZarG� appareQtO\ FRQFerQeG that Vhe LV LQ LPPLQeQt GaQJer� 6he 
LV VXEVeTXeQtO\ aGPLtteG tR the pV\FhRJerLatrLF LQpatLeQt XQLt XQGer the 0+�C$7� $Ft�  

���� 0rV $ VettOeV RQ the ZarG� EXt rePaLQV at rLVN RI IaOOV aQG ZaQGerLQJ�  $ YLVLt E\ VtaII tR her 
hRPe reYeaOV VtRFNpLOeG preVFrLEeG PeGLFatLRQ aQG that Vhe haV EeeQ LQFapaEOe RI ORRNLQJ 
aIter herVeOI Rr the hRXVe�  1eYertheOeVV� Vhe QRZ ZaQtV tR retXrQ hRPe ZLthRXt Fare� aOthRXJh 
GLVFXVVLRQV ZLth her eVtaEOLVh that Vhe haV OLttOe reaO appreFLatLRQ RI her PeQtaO aQG ph\VLFaO 
prREOePV aQG the rLVNV aVVRFLateG ZLth theP�  0rV $¶V IaPLO\ aJreeV that� RQ GLVFharJe IrRP 
hRVpLtaO� Vhe ZLOO QeeG reVLGeQtLaO �aQG PRVt OLNeO\ GePeQtLa� Fare�  0rV $ haV QRt e[eFXteG 
aQ (32$ aQG� aV LV RIteQ the FaVe� the IaFLOLt\ tR ZhLFh Vhe ZLOO JR thereIRre reTXLreV a FRXrt 
RrGer tR Ee LQ pOaFe tR aXthRrLVe her aGPLVVLRQ ZheQ Vhe FaQQRt FRQVeQt tR her Fare�  

                                                
�91    Cheshire West� aERYe Q �� 
�9�   CaVe VtXG\ prRYLGeG E\ 'r 0arN )LVher� FRQVXOtaQt pV\FhLatrLVt� 0eQtaO +eaOth 6erYLFeV IRr 2OGer 

3eRpOe� 0LGGOePRre hRVpLtaO� CRXQtLeV 0aQXNaX '+%� 
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���� 5LJht ���� RI the +'C CRGe���� EaVeG RQ the FRPPRQ OaZ prLQFLpOe Rr GRFtrLQe RI QeFeVVLt\���� 
ZaV QRt VpeFLILFaOO\ reOLeG XpRQ tR MXVtLI\ 0V $¶V GeteQtLRQ LQ Taikura Trust. 0V $¶V LQLtLaO 
aGPLVVLRQ tR hRVpLtaO IRr Fare ZaV perhapV GeIeQVLEOe RQ that EaVLV� EXt her RQJRLQJ GeteQtLRQ 
ZaV QRt�  7he prLQFLpOe RI QeFeVVLt\ LPpRVeG a FOear REOLJatLRQ RQ the VtaII� ZhLFh ZaV QRt 
Pet� tR eQVXre the prRYLVLRQ RI VeFXre Fare FRQtLQXeG tR Ee LQ her EeVt LQtereVtV�  )XrtherPRre� 
eYeQ ZheQ 0V $ REMeFteG tR her ORQJer�terP Fare� QR LQGepeQGeQt reYLeZ prRFeVV ZaV 
aFtLYateG� partLFXOarO\ QRQe LQYROYLQJ a FRXrt Rr trLEXQaO�  2EtaLQLQJ a retrRVpeFtLYe 3335 $Ft 
RrGer ZRXOG QRt haYe aGGreVVeG the prREOeP RI there EeLQJ a OaFN RI VaIeJXarGV that are 
LQteQGeG tR Rperate LQ aGYaQFe RI the perVRQ¶V GeteQtLRQ Rr� LQ thLV FaVe� 0V $¶V RQJRLQJ 
GeteQtLRQ� 7hLV FaVe thereIRre LOOXVtrateV the e[LVteQFe RI the %RXrQeZRRG Jap LQ 1eZ 
=eaOaQG�   

���9 5LJht ���� RI the +'C CRGe LV a praJPatLF reVpRQVe tR the QeeG IRr eYer\Ga\ GeFLVLRQ�
PaNLQJ� aQG IRr FRPPRQ VeQVe GeFLVLRQV tR Ee PaGe RQ a VhRrt�terP EaVLV� IRr peRpOe ZhR� 
IRr a raQJe RI reaVRQV� are XQaEOe tR FRQVeQt tR theLr heaOthFare�  0artLQ haV VXJJeVteG that 
5LJht ���� LV EeVt VeeQ aV a Vet RI prRteFtLRQV IRr FRQVXPerV ZhR FaQQRt FRQVeQt tR 
treatPeQt����   ,Q PRre VtrLFtO\ OeJaO terPV� hRZeYer� the VR�FaOOeG rLJht prRYLGeV a GeIeQFe IRr 
heaOth praFtLtLRQerV tR +'C CRGe OLaELOLt\� rather thaQ a VaIeJXarG IRr peRpOe ZhR OaFN FapaFLt\ 
aQG are XQaEOe tR FRQVeQt����   ,t GReV QRt prRYLGe prRFeGXraO prRteFtLRQV� Rr aQ LQGepeQGeQt 
reYLeZ prRFeVV� IRr peRpOe ZhR OaFN FapaFLt\ RQ aQ RQJRLQJ EaVLV� FRQFerQLQJ GeFLVLRQV VXFh 
aV VeGatLRQ� IRrFLEOe reVtraLQt� Rr XVe RI FRerFLRQ LQ theLr GeteQtLRQ� Zhether FRPpOLaQt Rr QRt� 
Rr FRQFerQLQJ GeFLVLRQV aERXt theLr OLYLQJ arraQJePeQtV Rr theLr IRrFLEOe traQVpRrt tR a pOaFe 
RI reVLGeQFe�   

���� 7here ZLOO Ee PaQ\ LQVtaQFeV Zhere the OaZIXOQeVV RI a perVRQ¶V LQLtLaO GeteQtLRQ LQ Fare ZRXOG 
Ee FOearO\ MXVtLILeG XQGer the prLQFLpOe RI QeFeVVLt\ EXt the RrLJLQaO reaVRQV IRr theLr GeteQtLRQ 
Pa\ FeaVe tR Ee YaOLG LI theLr FRQGLtLRQ FhaQJeV�  7heLr RQJRLQJ GeteQtLRQ Pa\ theQ EeFRPe 
a GLVprRpRrtLRQate reVpRQVe tR the VLtXatLRQ� aQG a EreaFh RI V �� RI the 1=%25$���9  
0RreRYer� XQGer 1eZ =eaOaQG OaZ� the preFLVe VLtXatLRQV LQ ZhLFh prRYLGerV Pa\ reO\ RQ 5LJht 
����� Rr PXVt� LQVteaG� VeeN a FRXrt RrGer� are QRt IXOO\ FOear�  ,Q praFtLFe� Lt VeePV that 
prRYLGerV teQG QRt tR rLVN reO\LQJ RQ 5LJht ���� aORQe LQ PRre FRQteQtLRXV FaVeV� VXFh aV Zhere 
a IaPLO\ GLVpXte e[LVtV aERXt Zhere tR pOaFe aQ ROGer IaPLO\ PePEer� Zhere the perVRQ 
VtreQXRXVO\ REMeFtV tR the prRpRVeG arraQJePeQtV �partLFXOarO\ theLr aGPLVVLRQ tR a VeFXre 
GePeQtLa XQLt�� aQG Zhere there LV QR REYLRXV IaPLO\ PePEer Rr IrLeQG aYaLOaEOe ZhR LV 
FRQFerQeG aERXt the perVRQ¶V ORQJ�terP LQtereVtV�  ,Q thRVe FaVeV� thereIRre� PRre IRrPaO 
OeJaO arraQJePeQtV Pa\ Ee VRXJht� $V a reVXOt� prRYLGerV¶ FRQGXFt LQ thLV reJarG Pa\ Ee 
LQFRQVLVteQt aQG LGLRV\QFratLF��9� 

 

                                                
���   +'C CRGe� 5LJht ���� LV Vet RXt LQ IXOO LQ $ppeQGL[ C /eJLVOatLRQ aQG ,QterQatLRQaO +XPaQ 5LJhtV 

CRQYeQtLRQV aQG LV aOVR GLVFXVVeG LQ Chapter � %eVt ,QtereVtV aQG Chapter � 5eVearFh RQ 3eRpOe ZhR 
/aFN CapaFLt\� 

���   6ee Chapter � %eVt ,QtereVtV aQG a GLVFXVVLRQ RI a hLVtRr\ RI the GeFOaratRr\ MXrLVGLFtLRQ aQG the GRFtrLQe 
RI QeFeVVLt\� Re F (Mental Sterilisation) >199�@ � $C 1�  ,Q (QJOaQG� the FRPPRQ OaZ GRFtrLQe RI QeFeVVLt\ 
aV eVtaEOLVheG LQ Re F aQG reILQeG LQ VXEVeTXeQt FaVe OaZ haV OarJeO\ EeeQ VXperVeGeG LQ reOatLRQ tR 
aFtV RI Fare aQG treatPeQt E\ 0eQtaO CapaFLt\ $Ft ���� VV � aQG �� 

���    0artLQ� aERYe Q ��9� 
���    $OthRXJh a GeIeQFe LQ LtV RZQ rLJht� 5LJht ���� LV VXEMeFt tR FOaXVe ��  7hLV prRYLGeV that heaOthFare 

prRYLGerV ZLOO QRt Ee LQ EreaFh RI aQ\ RI the rLJhtV LQ the +'C CRGe LI the\ haYe taNeQ µreaVRQaEOe aFtLRQV 
LQ the FLrFXPVtaQFeV´�  7hLV ZRXOG LQFOXGe taNLQJ LQtR aFFRXQt the XrJeQF\ RI the reTXLreG treatPeQt aQG 
reVRXrFe LPpOLFatLRQV�  

��9   Zaoui� aERYe Q ��� at >1��@� 
�9�   $QeFGRtaOO\� aQG LQ the ZrLter¶V e[perLeQFe� there are LQFRQVLVteQt apprRaFheV E\ '+%V aV tR Zhether 

the\ ZLOO reO\ RQ 5LJht ���� Rr VeeN a FRXrt RrGer XQGer the 3335 $Ft� LQ theVe FLrFXPVtaQFeV LQ the 
aEVeQFe RI a FRXrt RrGer� 

�9 
 

Current problems and practice  

���1 7he OaFN RI OeJaO VaIeJXarGV tR prRteFt the OLEertLeV RI peRpOe ZLth LPpaLreG FapaFLt\ LV 
thereIRre a PaMRr LVVXe IRr heaOth aQG GLVaELOLt\ prRYLGerV� LQFOXGLQJ FOLQLFLaQV aQG VRFLaO 
ZRrNerV� partLFXOarO\ thRVe ZRrNLQJ ZLth peRpOe ZLth GePeQtLa ZhR are LQ VRPe IRrP RI VeFXre 
Rr ORFNeG reVLGeQtLaO Fare�  

���� 7here are aOVR peRpOe ZLth PLOGer IRrPV RI GePeQtLa ZhR Pa\ retaLQ VRPe GeJree RI FapaFLt\ 
Rr XQGerVtaQGLQJ EXt� ZLth tLPe� theLr GePeQtLa FaQ e[peFt tR prRJreVV aQG theLr reaVRQLQJ 
ZLOO GeterLRrate tR the e[teQt the\ ZLOO EeFRPe XQaEOe tR FRQtrLEXte tR GeFLVLRQ�PaNLQJ tR aQ\ 
Jreat e[teQt�  )XrtherPRre� the ³FRPpOLaQt´ �Rr ³QRQ�GLVVeQtLQJ´� perVRQ ZLth GePeQtLa Pa\ 
QRt aFtLYeO\ REMeFt tR theLr pOaFePeQt� eYeQ LI Lt GReV LQYROYe GeteQtLRQ� EXt the\ Pa\ QRt Ee 
aEOe tR JLYe PeaQLQJIXO FRQVeQt tR Lt�  :hether GetaLQeG LQ a VeFXre GePeQtLa XQLt Rr LQ ORZer 
OeYeOV RI hRVpLtaO Rr reVLGeQtLaO Fare� the\ ZLOO IaFe RQJRLQJ Fare GeFLVLRQV aQG ILQaQFLaO 
TXeVtLRQV FRQFerQLQJ theLr Fare LQ FLrFXPVtaQFeV Zhere the\ are QRt FapaEOe RI PaNLQJ� aQG 
LQ VRPe FLrFXPVtaQFeV partLFLpatLQJ LQ� GeFLVLRQV aIIeFtLQJ theP�  

���� 7he FaVe VtXGLeV EeORZ� EaVeG RQ reaO VLtXatLRQV� GePRQVtrate the prREOePV eQFRXQtereG 
ZheQ peRpOe ZhR OaFN FapaFLt\ are pOaFeG LQ reVLGeQtLaO Fare Rr VXppRrteG OLYLQJ 
arraQJePeQtV� aQG there LV QR aGeTXate OeJaO prRFeVV IRr RYerVLJht Rr reYLeZ RI reVtrLFtLRQV 
RQ theLr OLEert\�  ,Q aOO three FaVeV the peRpOe ZRXOG Peet the ³aFLG teVt´ IRr GeprLYatLRQ RI 
OLEert\� the\ are XQGer the FRQtLQXRXV VXperYLVLRQ aQG FRQtrRO RI thRVe FarLQJ IRr theP and QRt 
Iree tR OeaYe��91 

Case of Mrs A: older adult with dementia – compliant patient needing long-term 
residential care 

���� 0rV $492 LV a ���\ear�ROG ZRPaQ ZhR LV ErRXJht tR the hRVpLtaO aIter her QeLJhERXrV IRXQG 
Vhe haG IaOOeQ RYer RXtVLGe her hRXVe�  6he LV treateG IRr GeOLrLXP VeFRQGar\ tR LQIeFtLRQ� EXt 
GXrLQJ the FRXrVe RI aGPLVVLRQ Lt EeFRPeV FOear that Vhe haV aQ XQGerO\LQJ GePeQtLa RI at 
OeaVt a PRGerate GeJree� ,Q the PeGLFaO ZarG Vhe LV aJLtateG� ZaQGerV� aQG reVLVtV Fare� 2Q 
RQe RFFaVLRQ Vhe IOeeV the ZarG� appareQtO\ FRQFerQeG that Vhe LV LQ LPPLQeQt GaQJer� 6he 
LV VXEVeTXeQtO\ aGPLtteG tR the pV\FhRJerLatrLF LQpatLeQt XQLt XQGer the 0+�C$7� $Ft�  

���� 0rV $ VettOeV RQ the ZarG� EXt rePaLQV at rLVN RI IaOOV aQG ZaQGerLQJ�  $ YLVLt E\ VtaII tR her 
hRPe reYeaOV VtRFNpLOeG preVFrLEeG PeGLFatLRQ aQG that Vhe haV EeeQ LQFapaEOe RI ORRNLQJ 
aIter herVeOI Rr the hRXVe�  1eYertheOeVV� Vhe QRZ ZaQtV tR retXrQ hRPe ZLthRXt Fare� aOthRXJh 
GLVFXVVLRQV ZLth her eVtaEOLVh that Vhe haV OLttOe reaO appreFLatLRQ RI her PeQtaO aQG ph\VLFaO 
prREOePV aQG the rLVNV aVVRFLateG ZLth theP�  0rV $¶V IaPLO\ aJreeV that� RQ GLVFharJe IrRP 
hRVpLtaO� Vhe ZLOO QeeG reVLGeQtLaO �aQG PRVt OLNeO\ GePeQtLa� Fare�  0rV $ haV QRt e[eFXteG 
aQ (32$ aQG� aV LV RIteQ the FaVe� the IaFLOLt\ tR ZhLFh Vhe ZLOO JR thereIRre reTXLreV a FRXrt 
RrGer tR Ee LQ pOaFe tR aXthRrLVe her aGPLVVLRQ ZheQ Vhe FaQQRt FRQVeQt tR her Fare�  

                                                
�91    Cheshire West� aERYe Q �� 
�9�   CaVe VtXG\ prRYLGeG E\ 'r 0arN )LVher� FRQVXOtaQt pV\FhLatrLVt� 0eQtaO +eaOth 6erYLFeV IRr 2OGer 

3eRpOe� 0LGGOePRre hRVpLtaO� CRXQtLeV 0aQXNaX '+%� 
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Discussion 

���� 0rV $¶V FLrFXPVtaQFe LV a FRPPRQ VFeQarLR IRr peRpOe ZLth GePeQtLa IRr ZhRP reVLGeQtLaO 
Fare LV prRpRVeG aV part RI theLr Fare�  (YeQ LI 0rV $ haG aQ appRLQteG attRrQe\ XQGer aQ 
(32$� Rr a ZeOIare JXarGLaQ� theVe GeFLVLRQ�PaNerV are QRt QeFeVVarLO\ ZeOO eTXLppeG tR 
QaYLJate the aGPLVVLRQ Rr pOaFePeQt prRFeVV RQ her EehaOI� aQG the\ Pa\ haYe a FRQIOLFt RI 
LQtereVt FRQFerQLQJ the GeFLVLRQ tR aGPLt her tR reVLGeQtLaO Fare aV theLr RZQ perVRQaO VLtXatLRQ 
Pa\ Ee VLJQLILFaQtO\ aIIeFteG� IRr Eetter Rr ZRrVe� E\ that GeFLVLRQ�  7he\ are QRt QeFeVVarLO\ 
ZeOO pOaFeG� thereIRre� tR GeterPLQe Zhether aGPLVVLRQ tR reVLGeQtLaO Fare LV LQ her EeVt 
LQtereVtV� 0RreRYer� eYeQ LI the CRXrt LV LQYROYeG LQ RrGerLQJ 0rV $¶V aGPLVVLRQ� aQG FRQVLGerV 
Zhether a OeVV reVtrLFtLYe LQterYeQtLRQ LV aYaLOaEOe� a FRXrt haV OLPLteG aELOLt\ tR e[erFLVe 
RQJRLQJ RYerVLJht RI the LPpOePeQtatLRQ RI a ³RQe�RII´ perVRQaO RrGer RI that NLQG��9�  

���� 7he heaOth VerYLFeV� LQ thLV VLtXatLRQ� are RIteQ FaXJht LQ a GLOePPa� EetZeeQ ZLVhLQJ tR 
GLVFharJe VRPeRQe IrRP a EXV\ hRVpLtaO ZarG �tR preYeQt ³EeG EORFNLQJ´�� aQG taNLQJ the tLPe 
aQG e[peQVe tR VeeN RrGerV IrRP the FRXrt�  *RLQJ tR FRXrt Pa\ LQFXr GeOa\V aQG Pa\ VeeP 
tR LPpRVe aQ RQJRLQJ reVpRQVLELOLt\ tR Vee the FRXrt prRFeVV thrRXJh tR LtV FRQFOXVLRQ� VRPe 
PRQthV Oater� eYeQ thRXJh E\ theQ the perVRQ¶V Fare ZLOO haYe EeeQ traQVIerreG tR aQRther 
prRYLGer��9�  7he +'C CRGe reTXLreV heaOth aQG GLVaELOLt\ VerYLFeV tR Ee RI aQ ³apprRprLate 
VtaQGarG RI Fare´� LQ a PaQQer apprRprLate tR a perVRQ¶V QeeGV� that RptLPLVeV theLr TXaOLt\ RI 
OLIe aQG ZLth FRRperatLRQ EetZeeQ prRYLGerV��9�  3raFtLFeV� thereIRre� aV tR ZheQ aQG hRZ tR 
XVe the FRXrt prRFeVV� Yar\ aFrRVV '+%V� aORQJ ZLth the e[teQt tR ZhLFh '+%V e[peFt theLr 
FOLQLFLaQV tR reO\ RQ 5LJht ���� RI the +'C CRGe LQVteaG RI JettLQJ aQ RrGer IrRP the FRXrt��9� 

                                                
�9�   $Q LQterLP perVRQaO RrGer FaQ Ee IRr Xp tR � PRQthV aQG e[teQGeG aJaLQ IRr a tRtaO RI 1� PRQthV� IROORZeG 

E\ a ILQaO RrGer IRr a Pa[LPXP RI 1� PRQthV� 3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� VV 
1�� 1� aQG 1�� 

�9�    8QGer V � RI the 3335 $Ft� a ZLGe raQJe RI peRpOe� LQFOXGLQJ heaOth prRIeVVLRQaOV� VRFLaO ZRrNerV aQG 
PaQaJerV RI LQVtLtXtLRQV FaQ appO\ IRr LQterLP perVRQaO RrGerV� aV FaQ IaPLO\ PePEerV� 7here are a 
raQJe RI RrGerV that Pa\ Ee REtaLQeG XQGer V 1� RI the 3335 $Ft� a ³pOaFePeQt RrGer´ XQGer V 1��1��e�  
reTXLreV� ´that the perVRQ Ee prRYLGeG ZLth OLYLQJ arraQJePeQtV RI a NLQG VpeFLILeG LQ the RrGer´�  6ee 
Chapter 1% 2YerYLeZ RI the 3335 $Ft aQG $ppeQGL[ C 1eZ =eaOaQG /eJLVOatLRQ� 

�9�    +'C CRGe RI 5LJhtV� 5LJht � ���� ��� aQG ����  5LJht � ��� prRYLGeV� ´(Yer\ FRQVXPer haV the rLJht tR FR�
RperatLRQ aPRQJ prRYLGerV tR eQVXre TXaOLt\ aQG FRQtLQXLt\ RI VerYLFeV�´ 

�9�    ,Q VRPe reJLRQV� VLJQLILFaQt GeOa\V are e[perLeQFeG LQ prRJreVVLQJ appOLFatLRQV XQGer the 3335 $Ft IRr 
a V 1� pOaFePeQt RrGer� 7he $XFNOaQG '+% IRr e[aPpOe� LV XQGertaNLQJ a 3335 $Ft prRMeFt ZLth the 
JRaO RI VtreaPOLQLQJ the 3335 prRFeVV tR eQaEOe LQ�patLeQtV tR Ee PRYeG tR ORQJ terP aFFRPPRGatLRQ 
aV TXLFNO\ aV pRVVLEOe�  7here are RIteQ e[teQGeG OeQJthV RI Vta\ IRr patLeQtV LQ $XFNOaQG +RVpLtaO 
reTXLrLQJ 3335 appOLFatLRQV EeIRre the\ FaQ Ee GLVFharJeG�  7here Zere PaQ\ IaFtRrV LGeQtLILeG LQ 
FaXVLQJ the GeOa\V� LQFOXGLQJ FOLQLFLaQV¶ XQGerVtaQGLQJ aQG FRQILGeQFe ZLth FapaFLt\ aVVeVVPeQtV aQG 
3335 appOLFatLRQV� aQG ZLth ORQJ GeOa\V LQ the )aPLO\ CRXrt� 7he VFRpe RI thLV prRMeFt LV the 2OGer 
3erVRQV :arGV aQG *eQeraO 0eGLFaO ZarGV EXt there are aOVR FRQFerQV aFrRVV FRPPXQLt\ aQG PeQtaO 
heaOth teaPV� �(PaLO FRPPXQLFatLRQ IrRP /LVa 6ZaQQ� prRMeFt OeaGer� $XFNOaQG '+% 19 )eErXar\ ��1� 
aQG ,QterYLeZ ZLth :a\Qe CaPpEeOO� VRFLaO ZRrNer aQG aGYaQFeG FOLQLFLaQ� $XFNOaQG '+%� �� )eErXar\ 
��1��� 
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Case of Mrs D: refusal to leave home and admission into residential care

���� 0rV ' OLYeV at hRPe LQ VTXaORr��9�  CRPPXQLt\ prRIeVVLRQaOV� LQFOXGLQJ her *3� haYe 
e[preVVeG FRQFerQV aERXt her VeYere FRJQLtLYe GeFOLQe� 6he OLYeV aORQe� ZLth her aGXOt 
GaXJhter EeLQJ her PaLQ FareJLYer� aOthRXJh Lt LV VXVpeFteG the GaXJhter aEXVeV her PRther�  
0rV ' haV pRRr PRELOLt\ aQG there are FRQFerQV aERXt her perVRQaO Fare aQG QXtrLtLRQ �there 
LV QR IRRG LQ the IrLGJe��  0rV ' haV reIXVeG tR Oet the FRPPXQLt\ pV\FhR�JerLatrLF teaP eQter 
her hRPe� aQG QeLther a FapaFLt\ QRr a QeeGV aVVeVVPeQt haV EeeQ XQGertaNeQ��9� 

Discussion 

���9 ,t LV QRt XQFRPPRQ IRr ROGer aGXOtV tR OLYe at hRPe LQ reOatLYeO\ LVROateG FLrFXPVtaQFeV ZLth 
QR�RQe tR aFt IRr theP��99 ,Q thLV VLtXatLRQ Zhere perVXaVLRQ Pa\ QRt Ee pRVVLEOe� FOLQLFLaQV 
Pa\ haYe tR GeFLGe Zhether tR XVe the FRPpXOVRr\ aVVeVVPeQt prRFeGXre XQGer the 
0+�C$7� $Ft tR aGPLt theP LQtR Fare����   9er\ RIteQ� the perVRQ haV a IaPLO\� EXt the IaPLO\ 
LV IraFtXreG aQG XQaEOe tR PaNe the QeFeVVar\ appOLFatLRQ XQGer the 3335 $Ft IRr a perVRQaO 
RrGer� Rr the\ are XQZLOOLQJ Rr XQaEOe tR pa\ a OaZ\er tR GR VR���1  7here are aGGeG 
FRPpOLFatLRQV Zhere there LV aQ aEXVLYe reOatLRQVhLp� Rr IaPLO\ FRQIOLFt� Rr VL]aEOe aVVetV 
LQYROYeG�

���� $ FRXrt RrGer ± GXrLQJ LtV OLIe ± aOORZV a IaFLOLt\ tR Fare IRr VRPeRQe LQ a VeFXre eQYLrRQPeQt� 
EXt JettLQJ the perVRQ tR that IaFLOLt\� IrRP theLr hRPe� FaQ Ee GLIILFXOt aQG LQYROYe FRerFLRQ�  ,t 
FaQ LQYROYe a perVRQ EeLQJ XpOLIteG IrRP theLr hRPe� EeLQJ traQVpRrteG aJaLQVt theLr ZLOO� aQG 
theQ EeLQJ GetaLQeG LQ the QeZ eQYLrRQPeQt�  7hLV VLtXatLRQ LV a Yer\ GLIIereQt G\QaPLF tR 
Zhere a perVRQ haV aOreaG\ OeIt theLr hRPe aQG haV EeeQ aGPLtteG tR hRVpLtaO IRr PeGLFaO 
Fare�   

Case of Mr G: high level of restriction and living in the community 

���1 0r *��� LV �1 \earV RI aJe�  +e haV VeYere aXtLVP VpeFtrXP GLVRrGer� aQG� aOthRXJh he LV 
XQaEOe tR YerEaOO\ FRPPXQLFate� hLV pV\FhRORJLVt Va\V hLV OeYeO RI LQteOOeFtXaO IXQFtLRQ LV 
XQaEOe tR Ee aFFXrateO\ aVVeVVeG�  +e EeFaPe LQFreaVLQJO\ GLIILFXOt tR PaQaJe at hRPe GXrLQJ 
hLV teeQaJe \earV aQG QRZ OLYeV LQ a GLIIereQt tRZQ tR hLV pareQtV� +e OLYeV aORQe� EXt LV 
VXppRrteG ZLth ���hRXr RQe�RQ�RQe VtaIILQJ E\ a FRPPXQLt\ trXVt LQ a reQteG hRXVe�  +LV 

                                                
�9�    CaVe VtXG\ IrRP 3hLO 6XQLtVFh� 6RFLaO :RrNer� 0eQtaO +eaOth 6erYLFeV IRr 2OGer 3eRpOe� 6RXtherQ '+%� 
�9�    CRPpare thLV FaVe VtXG\ ZLth a FaVe LQ the C23� Re AJ (Deprivation of Liberty Safeguards) >��1�@ 

(:C23 5, %aNer -� Zhere a EreaFh ZaV IRXQG ZheQ the ORFaO aXthRrLt\ IaLOeG tR taNe apprRprLate VtepV 
tR eQVXre aQ\ GeprLYatLRQ RI OLEert\ haG EeeQ VXLtaEO\ aXthRrLVeG prior tR rePRYLQJ $- IrRP her hRPe 
aQG pOaFeG LQ Fare�  6ee aOVR A Primary Care Trust v P and Ors >���9@ (: 0LVF 1�� +eGOe\ -� 

�99    (PaLO FRPPXQLFatLRQ IrRP 3hLO 6XQLtVFh� VRFLaO ZRrNer� 0eQtaO +eaOth 6erYLFeV IRr 2OGer 3eRpOe� 
6RXtherQ '+% �19 0a\ ��1� aQG �1 0arFh ��1��� 

���     7he OeJaO FrLterLa IRr PeQtaO GLVRrGer LQ V � RI the 0+�C$7� $Ft XQGer the VeFRQG OLPE LV that the PeQtaO 
GLVRrGer �aV GeILQeG� eLther�a� pRVeV a VerLRXV GaQJer tR the heaOth Rr VaIet\ RI that perVRQ Rr RtherV� Rr 
�E� VerLRXVO\ GLPLQLVheV the FapaFLt\ RI that perVRQ tR taNe Fare RI hLPVeOI Rr herVeOI� 

��1    $ perVRQ GReV QRt QeeG tR haYe a OaZ\er tR PaNe a CRXrt appOLFatLRQ aQG VRPe aVVLVtaQFe Pa\ Ee 
aYaLOaEOe IrRP the )aPLO\ CRXrt RIILFe hRZeYer� Zhere the appOLFaQt LV XQrepreVeQteG the CRXrt�
appRLQteG OaZ\er tR repreVeQt the perVRQ VXEMeFt tR the appOLFatLRQ LV RIteQ pXt LQ the pRVLtLRQ RI prRYLGLQJ 
aVVLVtaQFe at OeaVt tR PaNe VXre aOO the reOeYaQt LQIRrPatLRQ LV EeIRre the CRXrt� 

���  7he ZrLter repreVeQteG 0r * LQ the )aPLO\ CRXrt IRr the pXrpRVe RI the appRLQtPeQt RI hLV ZeOIare 
JXarGLaQ �)aPLO\ CRXrt reIereQFe VXppreVVeG��   
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Discussion 

���� 0rV $¶V FLrFXPVtaQFe LV a FRPPRQ VFeQarLR IRr peRpOe ZLth GePeQtLa IRr ZhRP reVLGeQtLaO 
Fare LV prRpRVeG aV part RI theLr Fare�  (YeQ LI 0rV $ haG aQ appRLQteG attRrQe\ XQGer aQ 
(32$� Rr a ZeOIare JXarGLaQ� theVe GeFLVLRQ�PaNerV are QRt QeFeVVarLO\ ZeOO eTXLppeG tR 
QaYLJate the aGPLVVLRQ Rr pOaFePeQt prRFeVV RQ her EehaOI� aQG the\ Pa\ haYe a FRQIOLFt RI 
LQtereVt FRQFerQLQJ the GeFLVLRQ tR aGPLt her tR reVLGeQtLaO Fare aV theLr RZQ perVRQaO VLtXatLRQ 
Pa\ Ee VLJQLILFaQtO\ aIIeFteG� IRr Eetter Rr ZRrVe� E\ that GeFLVLRQ�  7he\ are QRt QeFeVVarLO\ 
ZeOO pOaFeG� thereIRre� tR GeterPLQe Zhether aGPLVVLRQ tR reVLGeQtLaO Fare LV LQ her EeVt 
LQtereVtV� 0RreRYer� eYeQ LI the CRXrt LV LQYROYeG LQ RrGerLQJ 0rV $¶V aGPLVVLRQ� aQG FRQVLGerV 
Zhether a OeVV reVtrLFtLYe LQterYeQtLRQ LV aYaLOaEOe� a FRXrt haV OLPLteG aELOLt\ tR e[erFLVe 
RQJRLQJ RYerVLJht RI the LPpOePeQtatLRQ RI a ³RQe�RII´ perVRQaO RrGer RI that NLQG��9�  

���� 7he heaOth VerYLFeV� LQ thLV VLtXatLRQ� are RIteQ FaXJht LQ a GLOePPa� EetZeeQ ZLVhLQJ tR 
GLVFharJe VRPeRQe IrRP a EXV\ hRVpLtaO ZarG �tR preYeQt ³EeG EORFNLQJ´�� aQG taNLQJ the tLPe 
aQG e[peQVe tR VeeN RrGerV IrRP the FRXrt�  *RLQJ tR FRXrt Pa\ LQFXr GeOa\V aQG Pa\ VeeP 
tR LPpRVe aQ RQJRLQJ reVpRQVLELOLt\ tR Vee the FRXrt prRFeVV thrRXJh tR LtV FRQFOXVLRQ� VRPe 
PRQthV Oater� eYeQ thRXJh E\ theQ the perVRQ¶V Fare ZLOO haYe EeeQ traQVIerreG tR aQRther 
prRYLGer��9�  7he +'C CRGe reTXLreV heaOth aQG GLVaELOLt\ VerYLFeV tR Ee RI aQ ³apprRprLate 
VtaQGarG RI Fare´� LQ a PaQQer apprRprLate tR a perVRQ¶V QeeGV� that RptLPLVeV theLr TXaOLt\ RI 
OLIe aQG ZLth FRRperatLRQ EetZeeQ prRYLGerV��9�  3raFtLFeV� thereIRre� aV tR ZheQ aQG hRZ tR 
XVe the FRXrt prRFeVV� Yar\ aFrRVV '+%V� aORQJ ZLth the e[teQt tR ZhLFh '+%V e[peFt theLr 
FOLQLFLaQV tR reO\ RQ 5LJht ���� RI the +'C CRGe LQVteaG RI JettLQJ aQ RrGer IrRP the FRXrt��9� 

                                                
�9�   $Q LQterLP perVRQaO RrGer FaQ Ee IRr Xp tR � PRQthV aQG e[teQGeG aJaLQ IRr a tRtaO RI 1� PRQthV� IROORZeG 

E\ a ILQaO RrGer IRr a Pa[LPXP RI 1� PRQthV� 3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� VV 
1�� 1� aQG 1�� 

�9�    8QGer V � RI the 3335 $Ft� a ZLGe raQJe RI peRpOe� LQFOXGLQJ heaOth prRIeVVLRQaOV� VRFLaO ZRrNerV aQG 
PaQaJerV RI LQVtLtXtLRQV FaQ appO\ IRr LQterLP perVRQaO RrGerV� aV FaQ IaPLO\ PePEerV� 7here are a 
raQJe RI RrGerV that Pa\ Ee REtaLQeG XQGer V 1� RI the 3335 $Ft� a ³pOaFePeQt RrGer´ XQGer V 1��1��e�  
reTXLreV� ´that the perVRQ Ee prRYLGeG ZLth OLYLQJ arraQJePeQtV RI a NLQG VpeFLILeG LQ the RrGer´�  6ee 
Chapter 1% 2YerYLeZ RI the 3335 $Ft aQG $ppeQGL[ C 1eZ =eaOaQG /eJLVOatLRQ� 

�9�    +'C CRGe RI 5LJhtV� 5LJht � ���� ��� aQG ����  5LJht � ��� prRYLGeV� ´(Yer\ FRQVXPer haV the rLJht tR FR�
RperatLRQ aPRQJ prRYLGerV tR eQVXre TXaOLt\ aQG FRQtLQXLt\ RI VerYLFeV�´ 

�9�    ,Q VRPe reJLRQV� VLJQLILFaQt GeOa\V are e[perLeQFeG LQ prRJreVVLQJ appOLFatLRQV XQGer the 3335 $Ft IRr 
a V 1� pOaFePeQt RrGer� 7he $XFNOaQG '+% IRr e[aPpOe� LV XQGertaNLQJ a 3335 $Ft prRMeFt ZLth the 
JRaO RI VtreaPOLQLQJ the 3335 prRFeVV tR eQaEOe LQ�patLeQtV tR Ee PRYeG tR ORQJ terP aFFRPPRGatLRQ 
aV TXLFNO\ aV pRVVLEOe�  7here are RIteQ e[teQGeG OeQJthV RI Vta\ IRr patLeQtV LQ $XFNOaQG +RVpLtaO 
reTXLrLQJ 3335 appOLFatLRQV EeIRre the\ FaQ Ee GLVFharJeG�  7here Zere PaQ\ IaFtRrV LGeQtLILeG LQ 
FaXVLQJ the GeOa\V� LQFOXGLQJ FOLQLFLaQV¶ XQGerVtaQGLQJ aQG FRQILGeQFe ZLth FapaFLt\ aVVeVVPeQtV aQG 
3335 appOLFatLRQV� aQG ZLth ORQJ GeOa\V LQ the )aPLO\ CRXrt� 7he VFRpe RI thLV prRMeFt LV the 2OGer 
3erVRQV :arGV aQG *eQeraO 0eGLFaO ZarGV EXt there are aOVR FRQFerQV aFrRVV FRPPXQLt\ aQG PeQtaO 
heaOth teaPV� �(PaLO FRPPXQLFatLRQ IrRP /LVa 6ZaQQ� prRMeFt OeaGer� $XFNOaQG '+% 19 )eErXar\ ��1� 
aQG ,QterYLeZ ZLth :a\Qe CaPpEeOO� VRFLaO ZRrNer aQG aGYaQFeG FOLQLFLaQ� $XFNOaQG '+%� �� )eErXar\ 
��1��� 
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Case of Mrs D: refusal to leave home and admission into residential care

���� 0rV ' OLYeV at hRPe LQ VTXaORr��9�  CRPPXQLt\ prRIeVVLRQaOV� LQFOXGLQJ her *3� haYe 
e[preVVeG FRQFerQV aERXt her VeYere FRJQLtLYe GeFOLQe� 6he OLYeV aORQe� ZLth her aGXOt 
GaXJhter EeLQJ her PaLQ FareJLYer� aOthRXJh Lt LV VXVpeFteG the GaXJhter aEXVeV her PRther�  
0rV ' haV pRRr PRELOLt\ aQG there are FRQFerQV aERXt her perVRQaO Fare aQG QXtrLtLRQ �there 
LV QR IRRG LQ the IrLGJe��  0rV ' haV reIXVeG tR Oet the FRPPXQLt\ pV\FhR�JerLatrLF teaP eQter 
her hRPe� aQG QeLther a FapaFLt\ QRr a QeeGV aVVeVVPeQt haV EeeQ XQGertaNeQ��9� 

Discussion 

���9 ,t LV QRt XQFRPPRQ IRr ROGer aGXOtV tR OLYe at hRPe LQ reOatLYeO\ LVROateG FLrFXPVtaQFeV ZLth 
QR�RQe tR aFt IRr theP��99 ,Q thLV VLtXatLRQ Zhere perVXaVLRQ Pa\ QRt Ee pRVVLEOe� FOLQLFLaQV 
Pa\ haYe tR GeFLGe Zhether tR XVe the FRPpXOVRr\ aVVeVVPeQt prRFeGXre XQGer the 
0+�C$7� $Ft tR aGPLt theP LQtR Fare����   9er\ RIteQ� the perVRQ haV a IaPLO\� EXt the IaPLO\ 
LV IraFtXreG aQG XQaEOe tR PaNe the QeFeVVar\ appOLFatLRQ XQGer the 3335 $Ft IRr a perVRQaO 
RrGer� Rr the\ are XQZLOOLQJ Rr XQaEOe tR pa\ a OaZ\er tR GR VR���1  7here are aGGeG 
FRPpOLFatLRQV Zhere there LV aQ aEXVLYe reOatLRQVhLp� Rr IaPLO\ FRQIOLFt� Rr VL]aEOe aVVetV 
LQYROYeG�

���� $ FRXrt RrGer ± GXrLQJ LtV OLIe ± aOORZV a IaFLOLt\ tR Fare IRr VRPeRQe LQ a VeFXre eQYLrRQPeQt� 
EXt JettLQJ the perVRQ tR that IaFLOLt\� IrRP theLr hRPe� FaQ Ee GLIILFXOt aQG LQYROYe FRerFLRQ�  ,t 
FaQ LQYROYe a perVRQ EeLQJ XpOLIteG IrRP theLr hRPe� EeLQJ traQVpRrteG aJaLQVt theLr ZLOO� aQG 
theQ EeLQJ GetaLQeG LQ the QeZ eQYLrRQPeQt�  7hLV VLtXatLRQ LV a Yer\ GLIIereQt G\QaPLF tR 
Zhere a perVRQ haV aOreaG\ OeIt theLr hRPe aQG haV EeeQ aGPLtteG tR hRVpLtaO IRr PeGLFaO 
Fare�   

Case of Mr G: high level of restriction and living in the community 

���1 0r *��� LV �1 \earV RI aJe�  +e haV VeYere aXtLVP VpeFtrXP GLVRrGer� aQG� aOthRXJh he LV 
XQaEOe tR YerEaOO\ FRPPXQLFate� hLV pV\FhRORJLVt Va\V hLV OeYeO RI LQteOOeFtXaO IXQFtLRQ LV 
XQaEOe tR Ee aFFXrateO\ aVVeVVeG�  +e EeFaPe LQFreaVLQJO\ GLIILFXOt tR PaQaJe at hRPe GXrLQJ 
hLV teeQaJe \earV aQG QRZ OLYeV LQ a GLIIereQt tRZQ tR hLV pareQtV� +e OLYeV aORQe� EXt LV 
VXppRrteG ZLth ���hRXr RQe�RQ�RQe VtaIILQJ E\ a FRPPXQLt\ trXVt LQ a reQteG hRXVe�  +LV 

                                                
�9�    CaVe VtXG\ IrRP 3hLO 6XQLtVFh� 6RFLaO :RrNer� 0eQtaO +eaOth 6erYLFeV IRr 2OGer 3eRpOe� 6RXtherQ '+%� 
�9�    CRPpare thLV FaVe VtXG\ ZLth a FaVe LQ the C23� Re AJ (Deprivation of Liberty Safeguards) >��1�@ 

(:C23 5, %aNer -� Zhere a EreaFh ZaV IRXQG ZheQ the ORFaO aXthRrLt\ IaLOeG tR taNe apprRprLate VtepV 
tR eQVXre aQ\ GeprLYatLRQ RI OLEert\ haG EeeQ VXLtaEO\ aXthRrLVeG prior tR rePRYLQJ $- IrRP her hRPe 
aQG pOaFeG LQ Fare�  6ee aOVR A Primary Care Trust v P and Ors >���9@ (: 0LVF 1�� +eGOe\ -� 

�99    (PaLO FRPPXQLFatLRQ IrRP 3hLO 6XQLtVFh� VRFLaO ZRrNer� 0eQtaO +eaOth 6erYLFeV IRr 2OGer 3eRpOe� 
6RXtherQ '+% �19 0a\ ��1� aQG �1 0arFh ��1��� 

���     7he OeJaO FrLterLa IRr PeQtaO GLVRrGer LQ V � RI the 0+�C$7� $Ft XQGer the VeFRQG OLPE LV that the PeQtaO 
GLVRrGer �aV GeILQeG� eLther�a� pRVeV a VerLRXV GaQJer tR the heaOth Rr VaIet\ RI that perVRQ Rr RtherV� Rr 
�E� VerLRXVO\ GLPLQLVheV the FapaFLt\ RI that perVRQ tR taNe Fare RI hLPVeOI Rr herVeOI� 

��1    $ perVRQ GReV QRt QeeG tR haYe a OaZ\er tR PaNe a CRXrt appOLFatLRQ aQG VRPe aVVLVtaQFe Pa\ Ee 
aYaLOaEOe IrRP the )aPLO\ CRXrt RIILFe hRZeYer� Zhere the appOLFaQt LV XQrepreVeQteG the CRXrt�
appRLQteG OaZ\er tR repreVeQt the perVRQ VXEMeFt tR the appOLFatLRQ LV RIteQ pXt LQ the pRVLtLRQ RI prRYLGLQJ 
aVVLVtaQFe at OeaVt tR PaNe VXre aOO the reOeYaQt LQIRrPatLRQ LV EeIRre the CRXrt� 

���  7he ZrLter repreVeQteG 0r * LQ the )aPLO\ CRXrt IRr the pXrpRVe RI the appRLQtPeQt RI hLV ZeOIare 
JXarGLaQ �)aPLO\ CRXrt reIereQFe VXppreVVeG��   
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ZeOIare JXarGLaQ LV a IRrPer Farer ZhR haV PaLQtaLQeG a JRRG reOatLRQVhLp ZLth hLP� aQG� 
aOthRXJh PRYLQJ tR aQRther FLt\� haV Nept LQ reJXOar FRQtaFt ZLth hLV FXrreQt FarerV����

���� 0r * pRVeV VLJQLILFaQt PaQaJePeQt GLIILFXOtLeV� +e LV at rLVN RI harPLQJ hLPVeOI GLreFtO\� LI 
XQVXperYLVeG� thrRXJh� IRr e[aPpOe� VeYere ELteV tR hLPVeOI� Rr LQGLreFtO\� E\ rXQQLQJ RXt RQ tR 
the rRaG� aQG EeLQJ hLt E\ traIILF� 7R PaQaJe hLV EehaYLRXr� hLV OLEert\ LV VeYereO\ reVtrLFteG 
thrRXJh the XVe RI ORFNV� LQFOXGLQJ GeaGORFNV RQ hLV EeGrRRP ZLQGRZV aQG EeGrRRP GRRr LQ 
the hRXVe� ��� 

Discussion 

���� 0r * LV FRPpOeteO\ GepeQGeQt XpRQ the FRPPXQLt\ trXVt that FareV IRr hLP aQG haV OLPLteG 
FRQtaFt IrRP hLV ZeOIare JXarGLaQ�  :hLOe the ZeOIare JXarGLaQ LV LQYROYeG ZLth VLJQLILFaQt 
GeFLVLRQV ZLth reVpeFt tR hLV Fare� there LV QR RQJRLQJ RYerVLJht RI the reVtrLFtLRQV RQ hLV 
OLEert\� Rr the reVtraLQtV� that are QeFeVVar\ tR PaQaJe hLV Fare�  7here LV RQO\ the trXVt¶V RZQ 
Fare pOaQ� LQFOXGLQJ a rLVN aVVeVVPeQt�  2Q RFFaVLRQV� there haV EeeQ teQVLRQ EetZeeQ the 
ZeOIare JXarGLaQ¶V YLeZV RQ VXLtaEOe reVtrLFtLRQV aQG the FRPPXQLt\ trXVt¶V XQGerVtaQGaEO\ 
rLVN�aYerVe apprRaFh tR PaQaJLQJ hLV Fare���� 0r C LV reFeLYLQJ e[FeOOeQt Fare� EXt LQ IaFt he 
LV VXEMeFt tR Jreater ph\VLFaO aQG pV\FhRORJLFaO LVROatLRQ aQG reVtrLFtLRQV RQ hLV OLEert\ thaQ 
ZRXOG Ee the FaVe IRr VRPe peRpOe ZLth aQ LQteOOeFtXaO GLVaELOLt\ GetaLQeG ZLth FRXrt RrGerV 
XQGer the ,'CC5 $Ft���� 

The role of needs assessments 

���� $ FRPpOLFatLQJ IaFtRr LQ aOO theVe FaVeV LV the QeeGV aVVeVVPeQt prRFeVV aQG the e[teQt tR 
ZhLFh VXFh aVVeVVPeQtV GeterPLQe the OeYeO RI Fare that a perVRQ ZLOO reFeLYe� aQG 
FRrreVpRQGLQJO\� the OeYeO RI reVtrLFtLRQ LPpRVeG RQ theLr OLEert\�  $ ³QeeGV aVVeVVPeQt´ reIerV 
tR a FOLQLFaO aVVeVVPeQt �RIteQ RI aQ ROGer perVRQ Rr a \RXQJer aGXOt ZLth GLVaELOLtLeV� tR 
GeterPLQe theLr OeYeO RI IXQFtLRQLQJ aQG the OeYeO RI IXQGLQJ the\ reTXLre� LQ the prRYLVLRQ RI 
ORQJ�terP '+%�IXQGeG GLVaELOLt\ VXppRrt VerYLFeV�  ,t LV XVXaOO\ FRQGXFteG E\ the 1eeGV 
$VVeVVPeQt aQG 6erYLFe CRRrGLQatLRQ VerYLFe �1$6C���� aQG RFFXrV arRXQG the tLPe a 
GeFLVLRQ LV PaGe tR GLVFharJe a perVRQ IrRP hRVpLtaO Rr PRYe theP tR aOterQatLYe OLYLQJ 

                                                
���   0r * LV Yer\ IRrtXQate LQ thLV reVpeFt EeFaXVe there are PaQ\ peRpOe LQ hLV VLtXatLRQ ZhR GR QRt haYe a 

ZeOIare JXarGLaQ aQG there LV QR pXEOLF JXarGLaQ Rr aGYRFate that FaQ IXOILO thLV rROe Rther thaQ YROXQtar\ 
ZeOIare JXarGLaQ trXVtV� 

���    CRPpare thLV FaVe VtXG\ ZLth A Local Authority v PB and P >��11@ (:+C ���� �C23�� CharOeV -� Zhere 
Lt ZaV GeterPLQeG Lt ZaV LQ 3¶V EeVt LQtereVt tR rePaLQ OLYLQJ LQ a VXppRrtLYe Fare reJLPe rather thaQ Ee 
retXrQeG hRPe tR hLV PRther� JLYeQ 3¶V hLJh OeYeO RI QeeGV� 

���   )Rr e[aPpOe� there ZaV a perLRG ZheQ 0r * ³traVheG´ hLV IOat LQ reVpRQVe tR GeaGORFNV EeLQJ pXt RQ hLV 
ZLQGRZV aQG GRRr tR hLV EeGrRRP�  7he ZeOIare JXarGLaQ FRQVLGereG thLV EehaYLRXr eQtLreO\ preGLFtaEOe 
aQG aQ LQeYLtaEOe FRQVeTXeQFe RI pOaFLQJ IXrther reVtrLFtLRQV XpRQ hLP� 

���   ,Q thLV FaVe� the GLVparLt\ EetZeeQ the hLJh OeYeO RI reVtrLFtLRQV ZhLOVt XQGer a 3335 $Ft RrGer FRPpareG 
tR the pRteQtLaO IRr a ORZer OeYeO RI GeteQtLRQ IRr FRPpXOVRr\ Fare XQGer the ,''C5 $Ft ZaV REVerYeG E\ 
the OaZ\er� the pV\FhRORJLVt� the *3� aQG E\ the )aPLO\ CRXrt -XGJe ZhR PaGe the ZeOIare JXarGLaQ 
RrGer� 

���   6ee 0 'XJJaO ³+eaOth 6erYLFeV IRr 2OGer 3eRpOe� the rROe RI 'LVtrLFt +eaOth %RarGV´ LQ 'LeVIeOG aQG 
0F,QtRVh� aERYe Q ��� at ����  0LQLVtr\ RI +eaOth ��1��1� 6erYLFe CRYeraJe 6FheGXOe ��� 'eFePEer 
��1��� 5eVpRQVLELOLt\ IRr prRYLGLQJ ORQJ�terP GLVaELOLt\ VXppRrt VerYLFeV tR ROGer peRpOe GeYROYeG tR the 
'+%V IrRP the 0LQLVtr\ RI +eaOth LQ 2FtREer ���� E\ the +eaOth 6eFtRr 7raQVIerV �3rRYLGer 
$rraQJePeQtV 2rGer ������   
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arraQJePeQtV�  ,t Pa\ eIIeFtLYeO\ GeterPLQe Zhether the\ QeeG VeFXre GePeQtLa Fare Rr 
hRVpLtaO OeYeO Fare� Rr Zhether the\ FaQ rePaLQ LQ theLr RZQ hRPe ZLth VXppRrt����  

���� 7he QeeGV aVVeVVRr FRQVLGerV the perVRQ¶V PeQtaO heaOth aQG FRJQLtLYe LPpaLrPeQt ZheQ 
aVVeVVLQJ theLr OeYeO RI IXQFtLRQLQJ� EXt the prRFeVV GReV QRt pXrpRrt tR Ee a OeJaO aVVeVVPeQt 
RI a perVRQ¶V FapaFLt\ IRr GeFLVLRQ�PaNLQJ�  7he partLFXOar 1$6C FaQ Ee eLther a FRQtraFteG 
e[terQaO aJeQF\ Rr a GepartPeQt ZLthLQ a '+%� the Oatter JLYLQJ rLVe tR the perFeptLRQ� LI QRt 
the pRVVLELOLt\� RI a FRQIOLFt RI LQtereVt���9 

The mental health legislation (MH(CAT) Act) and its interface with the PPPR Act 

���� :hLOe the 0+�C$7� $Ft aQG the 3335 $Ft are RYerOappLQJ reJLPeV� the\ VerYe GLIIereQt 
pXrpRVeV aQG Rperate GLIIereQtO\��1�  ,QFapaFLt\ tR FRQVeQt tR treatPeQt LV QRt reTXLreG IRr a 
perVRQ tR Ee VXEMeFt tR the 0+�C$7� $Ft� \et VRPe peRpOe are VXEMeFt tR ERth OaZV LQ the 
FRXrVe RI reFeLYLQJ heaOthFare� Rr reJarGLQJ theLr OLYLQJ arraQJePeQtV�  $Q LQterQatLRQaO reYLeZ 
haV hLJhOLJhteG that there Pa\ Ee at OeaVt a thLrG RI aOO patLeQtV LQ heaOthFare VettLQJV� aQG �� 
perFeQt patLeQtV LQ pV\FhLatrLF VettLQJV� ZhR GR QRt haYe FapaFLt\ IRr GeFLVLRQ�PaNLQJ��11  
:heQ FRQVLGerLQJ hRZ OeJaO VaIeJXarGV IRr GeprLYatLRQ RI OLEert\ PLJht ZRrN� Lt LV thereIRre 
LPpRrtaQt tR aGGreVV the LQterIaFe EetZeeQ theVe tZR reJLPeV�  

���� 8QGer the 0+�C$7� $Ft� Zhere a perVRQ haV EeeQ FertLILeG E\ tZR GRFtRrV aV PeetLQJ the 
FRPpOe[ VtatXtRr\ GeILQLtLRQ RI ³PeQtaO GLVRrGer´� a perVRQ FaQ Ee GetaLQeG� aQG aVVeVVeG� 
aQG treateG E\ a pV\FhLatrLVt �reIerreG tR aV theLr reVpRQVLEOe FOLQLFLaQ���1�  7heQ� aIter aERXt 
a PRQth¶V aVVeVVPeQt� aQ appOLFatLRQ FaQ Ee PaGe IRr theP tR Ee pOaFeG XQGer a FRPpXOVRr\ 
treatPeQt RrGer �C72� ± eLther aQ LQ�patLeQt Rr FRPPXQLt\ RrGer í prRYLGeG the\ FRQtLQXe tR 
Peet the reOeYaQt FrLterLa�  7he 0+�C$7� $Ft FRYerV RQO\ ³treatPeQt IRr PeQtaO GLVRrGer´� EXt 
Lt aXthRrLVeV YarLRXV IRrPV RI reVtraLQt� LQFOXGLQJ GeteQtLRQ LQ RrGer tR Neep the perVRQ VaIe 
aQG tR PaNe VXre the\ are reFeLYLQJ the treatPeQt aQG LQYeVtLJatLRQV GeePeG QeFeVVar\��1�

���� :hether XQGerJRLQJ aVVeVVPeQt� Rr reFeLYLQJ treatPeQt XQGer a C72� the perVRQ haV 
reFRXrVe tR a QXPEer RI OeJaO prRteFtLRQV XQGer the 0+�C$7� $Ft��1�  7he\ FaQ FhaOOeQJe 

                                                
���   ,Q ����� the 0LQLVtr\ RI +eaOth reOeaVeG EeVt praFtLFe JXLGeOLQeV IRr the aVVeVVPeQt prRFeVVeV RI ROGer 

peRpOe� 1eZ =eaOaQG *XLGeOLQeV *rRXp Assessment Process for Older People �1=**� :eOOLQJtRQ� 
����� httpV���ZZZ�heaOth�JRYt�Q]�V\VteP�ILOeV�GRFXPeQtV�pXEOLFatLRQV�aVVeVVBprRFeVVeVBJO�pGI� 

��9   7he 1$6C are QRt aFFRXQtaEOe aV prRYLGerV XQGer the +'C CRGe aV the\ GR QRt IaOO ZLthLQ the GeILQLtLRQ 
RI ³GLVaELOLt\ VerYLFeV´ XQGer the +eaOth aQG 'LVaELOLt\ CRPPLVVLRQer $Ft 199� aQG thereIRre are QRt 
VXEMeFt tR FRPpOaLQtV XQGer the +'C CRGe�  ,Q ���9� IRrPer CRPPLVVLRQer 3aterVRQ reFRPPeQGeG the 
1$6C Ee LQFOXGeG LQ thLV GeILQLtLRQ aPRQJ Rther FhaQJeV tR the $Ft� EXt theVe FhaQJeV Zere QRt 
e[preVVO\ VXppRrteG E\ the FXrreQt CRPPLVVLRQer +LOO¶V ��1� reYLeZ RI the $Ft aQG +'C CRGe� 1eZ 
=eaOaQG /aZ 6RFLet\ VXEPLVVLRQ RQ the ��1� reYLeZ RI the +eaOth aQG 'LVaELOLt\ CRPPLVVLRQer $Ft aQG 
+'C CRGe� 1� )eErXar\ ��1��   
http���ZZZ�OaZVRFLet\�RrJ�Q]�BBGata�aVVetV�pGIBILOe���1����999�O�+'C�$Ft�aQG�CRGe�5eYLeZ�1�����
1��pGI� 

�1�    $V REVerYeG E\ $tNLQ aQG 6NeOOerQ� JLYeQ the tZR $FtV GeaO ZLth the VaPe peRpOe aQG VLPLOar LVVXeV� ³Lt 
LV a OLttOe VXrprLVLQJ that the GLVparLt\ LV VR Jreat aQG the JapV VR REYLRXV´� % $tNLQ aQG $ 6NeOOerQ� µ$GXOtV 
ZLth ,QFapaFLt\� the 3335 $Ft´ LQ 'aZVRQ aQG *OeGhLOO� aERYe Q 9� at ���� 

�11   /eppLQJ� 6taQO\ aQG 7XrQer� aERYe Q �9� 
�1�   0eQtaO +eaOth �CRPpXOVRr\ $VVeVVPeQt aQG 7reatPeQt� $Ft 199�� V ��  7he OeJaO FrLterLa IRr PeQtaO 

GLVRrGer LQ V� RI the 0+�C$7� $Ft XQGer the VeFRQG OLPE LV that the PeQtaO GLVRrGer �aV GeILQeG� eLther�a� 
pRVeV a VerLRXV GaQJer tR the heaOth Rr VaIet\ RI that perVRQ Rr RtherV� Rr �E� VerLRXVO\ GLPLQLVheV the 
FapaFLt\ RI that perVRQ tR taNe Fare RI hLPVeOI Rr herVeOI� 

�1�   0eQtaO +eaOth �CRPpXOVRr\ $VVeVVPeQt aQG 7reatPeQt� $Ft 199�� V ��� 
�1�    6peFLILF rLJhtV are OLVteG LQ 0eQtaO +eaOth �CRPpXOVRr\ $VVeVVPeQt aQG 7reatPeQt� $Ft 199�� VV ��$ í 
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ZeOIare JXarGLaQ LV a IRrPer Farer ZhR haV PaLQtaLQeG a JRRG reOatLRQVhLp ZLth hLP� aQG� 
aOthRXJh PRYLQJ tR aQRther FLt\� haV Nept LQ reJXOar FRQtaFt ZLth hLV FXrreQt FarerV����

���� 0r * pRVeV VLJQLILFaQt PaQaJePeQt GLIILFXOtLeV� +e LV at rLVN RI harPLQJ hLPVeOI GLreFtO\� LI 
XQVXperYLVeG� thrRXJh� IRr e[aPpOe� VeYere ELteV tR hLPVeOI� Rr LQGLreFtO\� E\ rXQQLQJ RXt RQ tR 
the rRaG� aQG EeLQJ hLt E\ traIILF� 7R PaQaJe hLV EehaYLRXr� hLV OLEert\ LV VeYereO\ reVtrLFteG 
thrRXJh the XVe RI ORFNV� LQFOXGLQJ GeaGORFNV RQ hLV EeGrRRP ZLQGRZV aQG EeGrRRP GRRr LQ 
the hRXVe� ��� 

Discussion 

���� 0r * LV FRPpOeteO\ GepeQGeQt XpRQ the FRPPXQLt\ trXVt that FareV IRr hLP aQG haV OLPLteG 
FRQtaFt IrRP hLV ZeOIare JXarGLaQ�  :hLOe the ZeOIare JXarGLaQ LV LQYROYeG ZLth VLJQLILFaQt 
GeFLVLRQV ZLth reVpeFt tR hLV Fare� there LV QR RQJRLQJ RYerVLJht RI the reVtrLFtLRQV RQ hLV 
OLEert\� Rr the reVtraLQtV� that are QeFeVVar\ tR PaQaJe hLV Fare�  7here LV RQO\ the trXVt¶V RZQ 
Fare pOaQ� LQFOXGLQJ a rLVN aVVeVVPeQt�  2Q RFFaVLRQV� there haV EeeQ teQVLRQ EetZeeQ the 
ZeOIare JXarGLaQ¶V YLeZV RQ VXLtaEOe reVtrLFtLRQV aQG the FRPPXQLt\ trXVt¶V XQGerVtaQGaEO\ 
rLVN�aYerVe apprRaFh tR PaQaJLQJ hLV Fare���� 0r C LV reFeLYLQJ e[FeOOeQt Fare� EXt LQ IaFt he 
LV VXEMeFt tR Jreater ph\VLFaO aQG pV\FhRORJLFaO LVROatLRQ aQG reVtrLFtLRQV RQ hLV OLEert\ thaQ 
ZRXOG Ee the FaVe IRr VRPe peRpOe ZLth aQ LQteOOeFtXaO GLVaELOLt\ GetaLQeG ZLth FRXrt RrGerV 
XQGer the ,'CC5 $Ft���� 

The role of needs assessments 

���� $ FRPpOLFatLQJ IaFtRr LQ aOO theVe FaVeV LV the QeeGV aVVeVVPeQt prRFeVV aQG the e[teQt tR 
ZhLFh VXFh aVVeVVPeQtV GeterPLQe the OeYeO RI Fare that a perVRQ ZLOO reFeLYe� aQG 
FRrreVpRQGLQJO\� the OeYeO RI reVtrLFtLRQ LPpRVeG RQ theLr OLEert\�  $ ³QeeGV aVVeVVPeQt´ reIerV 
tR a FOLQLFaO aVVeVVPeQt �RIteQ RI aQ ROGer perVRQ Rr a \RXQJer aGXOt ZLth GLVaELOLtLeV� tR 
GeterPLQe theLr OeYeO RI IXQFtLRQLQJ aQG the OeYeO RI IXQGLQJ the\ reTXLre� LQ the prRYLVLRQ RI 
ORQJ�terP '+%�IXQGeG GLVaELOLt\ VXppRrt VerYLFeV�  ,t LV XVXaOO\ FRQGXFteG E\ the 1eeGV 
$VVeVVPeQt aQG 6erYLFe CRRrGLQatLRQ VerYLFe �1$6C���� aQG RFFXrV arRXQG the tLPe a 
GeFLVLRQ LV PaGe tR GLVFharJe a perVRQ IrRP hRVpLtaO Rr PRYe theP tR aOterQatLYe OLYLQJ 

                                                
���   0r * LV Yer\ IRrtXQate LQ thLV reVpeFt EeFaXVe there are PaQ\ peRpOe LQ hLV VLtXatLRQ ZhR GR QRt haYe a 

ZeOIare JXarGLaQ aQG there LV QR pXEOLF JXarGLaQ Rr aGYRFate that FaQ IXOILO thLV rROe Rther thaQ YROXQtar\ 
ZeOIare JXarGLaQ trXVtV� 

���    CRPpare thLV FaVe VtXG\ ZLth A Local Authority v PB and P >��11@ (:+C ���� �C23�� CharOeV -� Zhere 
Lt ZaV GeterPLQeG Lt ZaV LQ 3¶V EeVt LQtereVt tR rePaLQ OLYLQJ LQ a VXppRrtLYe Fare reJLPe rather thaQ Ee 
retXrQeG hRPe tR hLV PRther� JLYeQ 3¶V hLJh OeYeO RI QeeGV� 

���   )Rr e[aPpOe� there ZaV a perLRG ZheQ 0r * ³traVheG´ hLV IOat LQ reVpRQVe tR GeaGORFNV EeLQJ pXt RQ hLV 
ZLQGRZV aQG GRRr tR hLV EeGrRRP�  7he ZeOIare JXarGLaQ FRQVLGereG thLV EehaYLRXr eQtLreO\ preGLFtaEOe 
aQG aQ LQeYLtaEOe FRQVeTXeQFe RI pOaFLQJ IXrther reVtrLFtLRQV XpRQ hLP� 

���   ,Q thLV FaVe� the GLVparLt\ EetZeeQ the hLJh OeYeO RI reVtrLFtLRQV ZhLOVt XQGer a 3335 $Ft RrGer FRPpareG 
tR the pRteQtLaO IRr a ORZer OeYeO RI GeteQtLRQ IRr FRPpXOVRr\ Fare XQGer the ,''C5 $Ft ZaV REVerYeG E\ 
the OaZ\er� the pV\FhRORJLVt� the *3� aQG E\ the )aPLO\ CRXrt -XGJe ZhR PaGe the ZeOIare JXarGLaQ 
RrGer� 

���   6ee 0 'XJJaO ³+eaOth 6erYLFeV IRr 2OGer 3eRpOe� the rROe RI 'LVtrLFt +eaOth %RarGV´ LQ 'LeVIeOG aQG 
0F,QtRVh� aERYe Q ��� at ����  0LQLVtr\ RI +eaOth ��1��1� 6erYLFe CRYeraJe 6FheGXOe ��� 'eFePEer 
��1��� 5eVpRQVLELOLt\ IRr prRYLGLQJ ORQJ�terP GLVaELOLt\ VXppRrt VerYLFeV tR ROGer peRpOe GeYROYeG tR the 
'+%V IrRP the 0LQLVtr\ RI +eaOth LQ 2FtREer ���� E\ the +eaOth 6eFtRr 7raQVIerV �3rRYLGer 
$rraQJePeQtV 2rGer ������   
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arraQJePeQtV�  ,t Pa\ eIIeFtLYeO\ GeterPLQe Zhether the\ QeeG VeFXre GePeQtLa Fare Rr 
hRVpLtaO OeYeO Fare� Rr Zhether the\ FaQ rePaLQ LQ theLr RZQ hRPe ZLth VXppRrt����  

���� 7he QeeGV aVVeVVRr FRQVLGerV the perVRQ¶V PeQtaO heaOth aQG FRJQLtLYe LPpaLrPeQt ZheQ 
aVVeVVLQJ theLr OeYeO RI IXQFtLRQLQJ� EXt the prRFeVV GReV QRt pXrpRrt tR Ee a OeJaO aVVeVVPeQt 
RI a perVRQ¶V FapaFLt\ IRr GeFLVLRQ�PaNLQJ�  7he partLFXOar 1$6C FaQ Ee eLther a FRQtraFteG 
e[terQaO aJeQF\ Rr a GepartPeQt ZLthLQ a '+%� the Oatter JLYLQJ rLVe tR the perFeptLRQ� LI QRt 
the pRVVLELOLt\� RI a FRQIOLFt RI LQtereVt���9 

The mental health legislation (MH(CAT) Act) and its interface with the PPPR Act 

���� :hLOe the 0+�C$7� $Ft aQG the 3335 $Ft are RYerOappLQJ reJLPeV� the\ VerYe GLIIereQt 
pXrpRVeV aQG Rperate GLIIereQtO\��1�  ,QFapaFLt\ tR FRQVeQt tR treatPeQt LV QRt reTXLreG IRr a 
perVRQ tR Ee VXEMeFt tR the 0+�C$7� $Ft� \et VRPe peRpOe are VXEMeFt tR ERth OaZV LQ the 
FRXrVe RI reFeLYLQJ heaOthFare� Rr reJarGLQJ theLr OLYLQJ arraQJePeQtV�  $Q LQterQatLRQaO reYLeZ 
haV hLJhOLJhteG that there Pa\ Ee at OeaVt a thLrG RI aOO patLeQtV LQ heaOthFare VettLQJV� aQG �� 
perFeQt patLeQtV LQ pV\FhLatrLF VettLQJV� ZhR GR QRt haYe FapaFLt\ IRr GeFLVLRQ�PaNLQJ��11  
:heQ FRQVLGerLQJ hRZ OeJaO VaIeJXarGV IRr GeprLYatLRQ RI OLEert\ PLJht ZRrN� Lt LV thereIRre 
LPpRrtaQt tR aGGreVV the LQterIaFe EetZeeQ theVe tZR reJLPeV�  

���� 8QGer the 0+�C$7� $Ft� Zhere a perVRQ haV EeeQ FertLILeG E\ tZR GRFtRrV aV PeetLQJ the 
FRPpOe[ VtatXtRr\ GeILQLtLRQ RI ³PeQtaO GLVRrGer´� a perVRQ FaQ Ee GetaLQeG� aQG aVVeVVeG� 
aQG treateG E\ a pV\FhLatrLVt �reIerreG tR aV theLr reVpRQVLEOe FOLQLFLaQ���1�  7heQ� aIter aERXt 
a PRQth¶V aVVeVVPeQt� aQ appOLFatLRQ FaQ Ee PaGe IRr theP tR Ee pOaFeG XQGer a FRPpXOVRr\ 
treatPeQt RrGer �C72� ± eLther aQ LQ�patLeQt Rr FRPPXQLt\ RrGer í prRYLGeG the\ FRQtLQXe tR 
Peet the reOeYaQt FrLterLa�  7he 0+�C$7� $Ft FRYerV RQO\ ³treatPeQt IRr PeQtaO GLVRrGer´� EXt 
Lt aXthRrLVeV YarLRXV IRrPV RI reVtraLQt� LQFOXGLQJ GeteQtLRQ LQ RrGer tR Neep the perVRQ VaIe 
aQG tR PaNe VXre the\ are reFeLYLQJ the treatPeQt aQG LQYeVtLJatLRQV GeePeG QeFeVVar\��1�

���� :hether XQGerJRLQJ aVVeVVPeQt� Rr reFeLYLQJ treatPeQt XQGer a C72� the perVRQ haV 
reFRXrVe tR a QXPEer RI OeJaO prRteFtLRQV XQGer the 0+�C$7� $Ft��1�  7he\ FaQ FhaOOeQJe 

                                                
���   ,Q ����� the 0LQLVtr\ RI +eaOth reOeaVeG EeVt praFtLFe JXLGeOLQeV IRr the aVVeVVPeQt prRFeVVeV RI ROGer 

peRpOe� 1eZ =eaOaQG *XLGeOLQeV *rRXp Assessment Process for Older People �1=**� :eOOLQJtRQ� 
����� httpV���ZZZ�heaOth�JRYt�Q]�V\VteP�ILOeV�GRFXPeQtV�pXEOLFatLRQV�aVVeVVBprRFeVVeVBJO�pGI� 

��9   7he 1$6C are QRt aFFRXQtaEOe aV prRYLGerV XQGer the +'C CRGe aV the\ GR QRt IaOO ZLthLQ the GeILQLtLRQ 
RI ³GLVaELOLt\ VerYLFeV´ XQGer the +eaOth aQG 'LVaELOLt\ CRPPLVVLRQer $Ft 199� aQG thereIRre are QRt 
VXEMeFt tR FRPpOaLQtV XQGer the +'C CRGe�  ,Q ���9� IRrPer CRPPLVVLRQer 3aterVRQ reFRPPeQGeG the 
1$6C Ee LQFOXGeG LQ thLV GeILQLtLRQ aPRQJ Rther FhaQJeV tR the $Ft� EXt theVe FhaQJeV Zere QRt 
e[preVVO\ VXppRrteG E\ the FXrreQt CRPPLVVLRQer +LOO¶V ��1� reYLeZ RI the $Ft aQG +'C CRGe� 1eZ 
=eaOaQG /aZ 6RFLet\ VXEPLVVLRQ RQ the ��1� reYLeZ RI the +eaOth aQG 'LVaELOLt\ CRPPLVVLRQer $Ft aQG 
+'C CRGe� 1� )eErXar\ ��1��   
http���ZZZ�OaZVRFLet\�RrJ�Q]�BBGata�aVVetV�pGIBILOe���1����999�O�+'C�$Ft�aQG�CRGe�5eYLeZ�1�����
1��pGI� 

�1�    $V REVerYeG E\ $tNLQ aQG 6NeOOerQ� JLYeQ the tZR $FtV GeaO ZLth the VaPe peRpOe aQG VLPLOar LVVXeV� ³Lt 
LV a OLttOe VXrprLVLQJ that the GLVparLt\ LV VR Jreat aQG the JapV VR REYLRXV´� % $tNLQ aQG $ 6NeOOerQ� µ$GXOtV 
ZLth ,QFapaFLt\� the 3335 $Ft´ LQ 'aZVRQ aQG *OeGhLOO� aERYe Q 9� at ���� 

�11   /eppLQJ� 6taQO\ aQG 7XrQer� aERYe Q �9� 
�1�   0eQtaO +eaOth �CRPpXOVRr\ $VVeVVPeQt aQG 7reatPeQt� $Ft 199�� V ��  7he OeJaO FrLterLa IRr PeQtaO 

GLVRrGer LQ V� RI the 0+�C$7� $Ft XQGer the VeFRQG OLPE LV that the PeQtaO GLVRrGer �aV GeILQeG� eLther�a� 
pRVeV a VerLRXV GaQJer tR the heaOth Rr VaIet\ RI that perVRQ Rr RtherV� Rr �E� VerLRXVO\ GLPLQLVheV the 
FapaFLt\ RI that perVRQ tR taNe Fare RI hLPVeOI Rr herVeOI� 

�1�   0eQtaO +eaOth �CRPpXOVRr\ $VVeVVPeQt aQG 7reatPeQt� $Ft 199�� V ��� 
�1�    6peFLILF rLJhtV are OLVteG LQ 0eQtaO +eaOth �CRPpXOVRr\ $VVeVVPeQt aQG 7reatPeQt� $Ft 199�� VV ��$ í 
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theLr GeteQtLRQ �Rr theLr FRPpXOVRr\ VtatXV� EeIRre a FRXrt ZhLOe XQGerJRLQJ aVVeVVPeQt��1� 
the C72 LtVeOI PXVt Ee PaGe �aQG Ee reYLeZeG aIter VL[ PRQthV� E\ the )aPLO\ CRXrt��1� aIter 
a hearLQJ� aQG the\ FaQ appO\ perLRGLFaOO\ tR the 0eQtaO +eaOth 5eYLeZ 7rLEXQaO tR Ee 
GLVFharJeG IrRP a C72 LI Lt LV PaGe LQGeILQLte E\ the CRXrt��1�  $ partLFXOar FRQFerQ aERXt the 
RperatLRQ RI the 0+�C$7� $Ft aQG reOeYaQt tR the LVVXe RI RQJRLQJ GeteQtLRQ XQGer thLV 
OeJLVOatLRQ� LV the e[teQVLYe XVe RI the LQGeILQLte IRrP RI FRPpXOVRr\ patLeQt VtatXV� ZheQ theVe 
C72V are reQeZeG a VeFRQG tLPe� aERXt a \ear aIter the LQLtLaO RrGer LV PaGe�  7heVe LQGeILQLte 
RrGerV� aQG the VPaOO QXPEerV RI patLeQtV ZhR appO\ tR the 7rLEXQaO IRr GLVFharJe IrRP theP� 
are GeVFrLEeG aV ³a GeILQLQJ IeatXre RI the $Ft´ aQG Lt LV VXJJeVteG the\ VhRXOG Ee aEROLVheG��1�

���9 $ perVRQ FaQ RQO\ Ee pOaFeG XQGer a C72 E\ the FRXrt aQG the\ FaQ Ee prRYLGeG ZLth OeJaO 
repreVeQtatLRQ �aOthRXJh PaQ\ peRpOe are QRt OeJaOO\ repreVeQteG IRr thLV prRFeVV��  7heLr 
OeJaO VtatXV aQG GeteQtLRQ LV Nept XQGer RYerVLJht E\ 'LVtrLFt ,QVpeFtRrV� ZhR haYe aQ 
RPEXGVPaQ�t\pe rROe� aQG are LQGepeQGeQt RI Fare prRYLGerV��19  7here LV aOVR prRYLVLRQ IRr 
reJXOar reYLeZ RI theLr OeJaO VtatXV E\ the reVpRQVLEOe FOLQLFLaQ tR eQVXre the\ VtLOO Peet the 
FrLterLa IRr GeteQtLRQ �Rr FRPpXOVRr\ VtatXV� Zhether GetaLQeG XQGer aQ LQ�patLeQt Rr aQ 
FRPPXQLt\ C72 XQGer the 0+�C$7� $Ft�  6RPetLPeV the 0+�C$7� $Ft LV XVeG tR eQIRrFe 
GeteQtLRQ aQG PaQaJePeQt RI a perVRQ ZLth GePeQtLa LQ a reVLGeQtLaO IaFLOLt\� E\ pOaFLQJ theP 
XQGer aQ LQ�patLeQt RrGer aQG theQ pOaFLQJ theP RQ OeaYe� ZLth a VpeFLILeG FRQGLtLRQ RI theLr 
OeaYe EeLQJ that the\ reVLGe LQ reVLGeQtLaO Fare aQG FRPpO\ ZLth PeQtaO heaOth treatPeQt���� 

��9� ,Q 1eZ =eaOaQG� there LV QR REYLRXV OeJaO REOLJatLRQ tR pOaFe FRPpOLaQt� ³QRQ�GLVVeQtLQJ´ 
patLeQtV XQGer thLV reJLPe eVtaEOLVheG E\ the 0+�C$7� $Ft�  7he XpVhRt LV that VXFh patLeQtV 
± ZhR Pa\ QeYertheOeVV Ee XQGer the FRQtLQXRXV VXperYLVLRQ aQG FRQtrRO RI thRVe FarLQJ IRr 
theP aQG are QRt Iree tR OeaYe ± GR QRt haYe aGeTXate aFFeVV tR aQ LQGepeQGeQt prRFeVV that 
reYLeZV the QeFeVVLt\ IRr that IRrP RI VXperYLVeG Fare�   7heVe Zere the e[aFt FLrFXPVtaQFeV 
that OeG tR the PaMRr OeJaO GeYeORpPeQtV LQ (QJOaQG� VpeFLILFaOO\ the eQaFtPeQt RI the 'R/6 
reJLPe�

Monitoring places of detention in New Zealand 

��91 $ IXrther aVpeFt tR the hXPaQ rLJhtV IraPeZRrN LQ 1eZ =eaOaQG LV the QatLRQaO PRQLtRrLQJ 
PeFhaQLVP IRr pOaFeV RI GeteQtLRQ FarrLeG RXt E\ a QXPEer RI JRYerQPeQt aJeQFLeV LQFOXGLQJ 
the +XPaQ 5LJhtV CRPPLVVLRQ aQG the 2PEXGVPaQ� 7heVe PeFhaQLVPV JLYe eIIeFt tR 1eZ 
=eaOaQG¶V REOLJatLRQV XQGer the 8QLteG 1atLRQV 2ptLRQaO 3rRtRFRO IRr the CRQYeQtLRQ $JaLQVt 

                                                
�1�    0eQtaO +eaOth �CRPpXOVRr\ $VVeVVPeQt aQG 7reatPeQt� $Ft 199�� V 1��1��� 
�1�    0eQtaO +eaOth �CRPpXOVRr\ $VVeVVPeQt aQG 7reatPeQt� $Ft 199�� VV 1���� aQG 1�� 
�1�    0eQtaO +eaOth �CRPpXOVRr\ $VVeVVPeQt aQG 7reatPeQt� $Ft 199�� V �9�   
�1�    'aZVRQ aQG *OeGhLOO� aERYe Q 9� at ��� 7hLV IeatXre RI the 0+�C$7� $Ft ZaV aOVR FrLtLFLVeG LQ the 81 

CRPPLttee¶V FRQFOXGLQJ REVerYatLRQV RQ 1eZ =eaOaQG LQ reVpeFt RI the C53'� 2',� aERYe Q ��1 at � 
>��@� 6ee aOVR reFeQt PeGLa atteQtLRQ FRQFerQLQJ the FaVe RI $VhOe\ 3eaFRFN aQG the RQJRLQJ XVe RI 
VeFOXVLRQ ZhLOe XQGer aQ LQGeILQLte C72� raLVLQJ FRQFerQV aERXt hRZ GeprLYatLRQV RI OLEert\ are aVVeVVeG 
aQG PRQLtRreG XQGer the 0+�C$7� $Ft� . -RhQVtRQ� 1eZ =eaOaQG +eraOG� ³$XtLVtLF PaQ ORFNeG LQ 
LVROatLRQ IRr ILYe \earV� he¶V haG eYer\thLQJ VtrLppeG IrRP hLP´� � -XQe ��1�� 
http���ZZZ�Q]heraOG�FR�Q]�Q]�QeZV�artLFOe�FIP"FBLG 1	REMeFtLG 11�����1 

�19    0eQtaO CapaFLt\ $Ft ����� VV 9� í 99�  'LVtrLFt ,QVpeFtRrV are QRt aGYRFateV IRr patLeQtV XQGer the 0C$ 
EXt are GeVFrLEeG aV the ³the ZatFhGRJV RI patLeQtV¶ rLJhtV´�  +RZeYer� the\ haYe QR MXrLVGLFtLRQ RYer 
LQIRrPaO patLeQtV ZhR are QRt VXEMeFt tR the 0C$� 6ee . 7hRP� . 3reEEOe ³'LVtrLFt ,QVpeFtRrV� 
:atFhGRJV RI 3atLeQtV¶ 5LJhtV´ LQ 'aZVRQ aQG *OeGhLOO� aERYe Q 9� at 1�1� 

���   7he ³GeteQtLRQ´ LQ a reVt hRPe ZhLOe RQ ³OeaYe´ XQGer �1 aQG ������E�� FRXOG Ee FhaOOeQJeG aV V 11� RI 
the 0+�C$7� $Ft RQO\ e[preVVO\ aXthRrLVeV the GeteQtLRQ RI thRVe XQGer LQ patLeQt RrGerV LQ ³hRVpLtaO´� 
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7RrtXre �23C$7����1   8QtLO QRZ� thLV PRQLtRrLQJ haV PaLQO\ IRFXVeG RQ prLVRQerV LQ FRrreFtLRQ 
IaFLOLtLeV� aQG RQ peRpOe GetaLQeG XQGer the ,'CC5 $Ft aQG the 0+�C$7� $Ft� 

��9� 7he PRVt reFeQt PRQLtRrLQJ repRrt XQGer the 23C$7 haV e[preVVeG FRQFerQ that there are 
PaQ\ VLtXatLRQV LQ ZhLFh peRpOe are GeprLYeG RI theLr OLEert\ that are QRt FXrreQtO\ PRQLtRreG����  
7hLV LQFOXGeV GeteQtLRQ LQ IaFLOLtLeV apprRYeG E\ VXEVtLtXte GeFLVLRQ�PaNerV� VXFh aV GeteQtLRQ 
LQ ORFNeG aJeG�Fare IaFLOLtLeV� GePeQtLa XQLtV� FRPpXOVRr\ Fare IaFLOLtLeV� FRPPXQLt\�EaVeG 
hRPeV aQG reVLGeQFeV IRr GLVaEOeG perVRQV� CXrreQtO\� aQ eVtLPateG 1�� aJeG�Fare prRYLGerV 
LQ 1eZ =eaOaQG ZLth ORFNeG IaFLOLtLeV pRteQtLaOO\ IaOO ZLthLQ the VFRpe RI 23C$7� 7he repRrt 
reFRPPeQGV that the *RYerQPeQt reYLeZ the VFRpe RI the 23C$7 PaQGate LQ 1eZ =eaOaQG 
aQG LGeQtLI\ Za\V tR aGGreVV the JapV LQ LtV PRQLtRrLQJ RI pOaFeV RI GeteQtLRQ� 

��9� $ IXrther repRrt LQ ��1� E\ the 8QLteG 1atLRQV :RrNLQJ *rRXp RQ $rELtrar\ 'eteQtLRQ 
e[preVVeG FRQFerQV aERXt the prRteFtLRQ JapV LQ 1eZ =eaOaQG¶V OeJaO IraPeZRrN that  e[LVt 
IRr ROGer perVRQV LQ Fare VettLQJV�  7hLV repRrt reIerV tR the 3335 $Ft aQG the +'C CRGe aV 
³the RQO\ pLeFeV RI OeJLVOatLRQ that are ORRVeO\ reOeYaQt LQ thLV FRQte[t´� aQG����  

,t LV FOear that theVe OaZV GR QRt Vet RXt VXIILFLeQtO\ GetaLOeG prRFeVVeV E\ ZhLFh 
perVRQV OaFNLQJ OeJaO FapaFLt\ Pa\ EeFRPe VXEMeFt tR GeteQtLRQ�  

3D: REFORM OPTIONS: A PROPORTIONATE RESPONSE 

Liberty safeguards – filling the Bournewood gap 

��9� ,QterQatLRQaO aQG GRPeVtLF hXPaQ rLJhtV OaZ aIILrPV the rLJht tR IreeGRP IrRP arELtrar\ 
GeteQtLRQ�   $V LGeQtLILeG� 1eZ =eaOaQG haV a %RXrQeZRRG Jap that LV QRt ILOOeG E\ the 
0+�C$7� $Ft aQG LtV aFFRPpaQ\LQJ VaIeJXarGV�  7here LV a ErRaG raQJe RI VettLQJV Zhere 
the 6tate LV LQYROYeG ZLth the prRYLVLRQ RI heaOth aQG VRFLaO Fare tR peRpOe ZhR OaFN FapaFLt\ 
aQG are XQaEOe tR FRQVeQt Rr REMeFt tR theLr Fare aQG OLYLQJ arraQJePeQtV�   ([aPpOeV LQFOXGe� 
LQIRrPaO pV\FhLatrLF patLeQtV ZhR are QRt XQGer the 0+�C$7� $Ft� ROGer aGXOtV ZhR Pa\ Ee 
GLVFharJeG IrRP hRVpLtaO LQtR Fare� LQFOXGLQJ VeFXre GePeQtLa XQLtV aQG�Rr RQJRLQJ reVLGeQtLaO 
Fare ZLth YarLRXV OeYeOV RI reVtrLFtLRQV� thRVe aGXOtV ZhR GR QRt ZLVh tR OeaYe theLr hRPe IRr 
PRre LQVtLtXtLRQaOLVeG Fare� Rr peRpOe ZLth OearQLQJ GLVaELOLtLeV ZhR haYe VXppRrteG OLYLQJ 
arraQJePeQtV LQ the FRPPXQLt\ EXt haYe VXEVtaQtLaO reVtrLFtLRQV pOaFeG XpRQ theLr OLEert\�   ,Q 
theVe FLrFXPVtaQFeV� the peRpOe FRQFerQeG are XQGer the FRQtLQXRXV VXperYLVLRQ aQG FRQtrRO 

                                                
��1    2ptLRQaO 3rRtRFRO tR the CRQYeQtLRQ aJaLQVt 7RrtXre aQG Rther CrXeO� ,QhXPaQ Rr 'eJraGLQJ 7reatPeQt 

Rr 3XQLVhPeQt �RpeQeG IRr VLJQatXre 1� 'eFePEer ����� eQtereG LQtR IRrFe �� -XQe ������ 23C$7 
eVtaEOLVheV a GXaO V\VteP RI preYeQtLYe PRQLtRrLQJ� XQGertaNeQ E\ LQterQatLRQaO aQG QatLRQaO PRQLtRrLQJ 
ERGLeV� 7he LQterQatLRQaO ERG\� the 8QLteG 1atLRQV 6XEFRPPLttee RQ 3reYeQtLRQ RI 7RrtXre aQG 2ther 
CrXeO� ,QhXPaQ Rr 'eJraGLQJ 7reatPeQt Rr 3XQLVhPeQt �637�� perLRGLFaOO\ YLVLtV eaFh 6tate 3art\ tR 
LQVpeFt pOaFeV RI GeteQtLRQ aQG PaNe reFRPPeQGatLRQV tR the 6tate�  $t the QatLRQaO OeYeO� LQGepeQGeQt 
PRQLtRrLQJ ERGLeV FaOOeG 1atLRQaO 3reYeQtLYe 0eFhaQLVPV �130V� are ePpRZereG XQGer 23C$7 tR 
reJXOarO\ YLVLt pOaFeV RI GeteQtLRQ� aQG PaNe reFRPPeQGatLRQV aLPeG at VtreQJtheQLQJ prRteFtLRQV� 
LPprRYLQJ treatPeQt aQG FRQGLtLRQV� aQG preYeQtLQJ tRrtXre aQG LOO�treatPeQt� 

���   +XPaQ 5LJhtV CRPPLVVLRQ ���1�� Monitoring Places of Detention: Annual report of activities under the 
Optional Protocol to the Convention Against Torture (OPCAT), ��1�±��1�� ZZZ�hrF�FR�Q]� at �� QRteG 
that� ³3eRpOe GetaLQeG LQ theVe IaFLOLtLeV pRteQtLaOO\ are YXOQeraEOe tR LOO�treatPeQt that FaQ rePaLQ OarJeO\ 
LQYLVLEOe�´ 

���  8QLteG 1atLRQV +XPaQ 5LJhtV CRXQFLO ���1�� Report of the Working Group on Arbitrary Detention 
$�+5C�������$GG�� at >��@� 
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theLr GeteQtLRQ �Rr theLr FRPpXOVRr\ VtatXV� EeIRre a FRXrt ZhLOe XQGerJRLQJ aVVeVVPeQt��1� 
the C72 LtVeOI PXVt Ee PaGe �aQG Ee reYLeZeG aIter VL[ PRQthV� E\ the )aPLO\ CRXrt��1� aIter 
a hearLQJ� aQG the\ FaQ appO\ perLRGLFaOO\ tR the 0eQtaO +eaOth 5eYLeZ 7rLEXQaO tR Ee 
GLVFharJeG IrRP a C72 LI Lt LV PaGe LQGeILQLte E\ the CRXrt��1�  $ partLFXOar FRQFerQ aERXt the 
RperatLRQ RI the 0+�C$7� $Ft aQG reOeYaQt tR the LVVXe RI RQJRLQJ GeteQtLRQ XQGer thLV 
OeJLVOatLRQ� LV the e[teQVLYe XVe RI the LQGeILQLte IRrP RI FRPpXOVRr\ patLeQt VtatXV� ZheQ theVe 
C72V are reQeZeG a VeFRQG tLPe� aERXt a \ear aIter the LQLtLaO RrGer LV PaGe�  7heVe LQGeILQLte 
RrGerV� aQG the VPaOO QXPEerV RI patLeQtV ZhR appO\ tR the 7rLEXQaO IRr GLVFharJe IrRP theP� 
are GeVFrLEeG aV ³a GeILQLQJ IeatXre RI the $Ft´ aQG Lt LV VXJJeVteG the\ VhRXOG Ee aEROLVheG��1�

���9 $ perVRQ FaQ RQO\ Ee pOaFeG XQGer a C72 E\ the FRXrt aQG the\ FaQ Ee prRYLGeG ZLth OeJaO 
repreVeQtatLRQ �aOthRXJh PaQ\ peRpOe are QRt OeJaOO\ repreVeQteG IRr thLV prRFeVV��  7heLr 
OeJaO VtatXV aQG GeteQtLRQ LV Nept XQGer RYerVLJht E\ 'LVtrLFt ,QVpeFtRrV� ZhR haYe aQ 
RPEXGVPaQ�t\pe rROe� aQG are LQGepeQGeQt RI Fare prRYLGerV��19  7here LV aOVR prRYLVLRQ IRr 
reJXOar reYLeZ RI theLr OeJaO VtatXV E\ the reVpRQVLEOe FOLQLFLaQ tR eQVXre the\ VtLOO Peet the 
FrLterLa IRr GeteQtLRQ �Rr FRPpXOVRr\ VtatXV� Zhether GetaLQeG XQGer aQ LQ�patLeQt Rr aQ 
FRPPXQLt\ C72 XQGer the 0+�C$7� $Ft�  6RPetLPeV the 0+�C$7� $Ft LV XVeG tR eQIRrFe 
GeteQtLRQ aQG PaQaJePeQt RI a perVRQ ZLth GePeQtLa LQ a reVLGeQtLaO IaFLOLt\� E\ pOaFLQJ theP 
XQGer aQ LQ�patLeQt RrGer aQG theQ pOaFLQJ theP RQ OeaYe� ZLth a VpeFLILeG FRQGLtLRQ RI theLr 
OeaYe EeLQJ that the\ reVLGe LQ reVLGeQtLaO Fare aQG FRPpO\ ZLth PeQtaO heaOth treatPeQt���� 

��9� ,Q 1eZ =eaOaQG� there LV QR REYLRXV OeJaO REOLJatLRQ tR pOaFe FRPpOLaQt� ³QRQ�GLVVeQtLQJ´ 
patLeQtV XQGer thLV reJLPe eVtaEOLVheG E\ the 0+�C$7� $Ft�  7he XpVhRt LV that VXFh patLeQtV 
± ZhR Pa\ QeYertheOeVV Ee XQGer the FRQtLQXRXV VXperYLVLRQ aQG FRQtrRO RI thRVe FarLQJ IRr 
theP aQG are QRt Iree tR OeaYe ± GR QRt haYe aGeTXate aFFeVV tR aQ LQGepeQGeQt prRFeVV that 
reYLeZV the QeFeVVLt\ IRr that IRrP RI VXperYLVeG Fare�   7heVe Zere the e[aFt FLrFXPVtaQFeV 
that OeG tR the PaMRr OeJaO GeYeORpPeQtV LQ (QJOaQG� VpeFLILFaOO\ the eQaFtPeQt RI the 'R/6 
reJLPe�

Monitoring places of detention in New Zealand 

��91 $ IXrther aVpeFt tR the hXPaQ rLJhtV IraPeZRrN LQ 1eZ =eaOaQG LV the QatLRQaO PRQLtRrLQJ 
PeFhaQLVP IRr pOaFeV RI GeteQtLRQ FarrLeG RXt E\ a QXPEer RI JRYerQPeQt aJeQFLeV LQFOXGLQJ 
the +XPaQ 5LJhtV CRPPLVVLRQ aQG the 2PEXGVPaQ� 7heVe PeFhaQLVPV JLYe eIIeFt tR 1eZ 
=eaOaQG¶V REOLJatLRQV XQGer the 8QLteG 1atLRQV 2ptLRQaO 3rRtRFRO IRr the CRQYeQtLRQ $JaLQVt 

                                                
�1�    0eQtaO +eaOth �CRPpXOVRr\ $VVeVVPeQt aQG 7reatPeQt� $Ft 199�� V 1��1��� 
�1�    0eQtaO +eaOth �CRPpXOVRr\ $VVeVVPeQt aQG 7reatPeQt� $Ft 199�� VV 1���� aQG 1�� 
�1�    0eQtaO +eaOth �CRPpXOVRr\ $VVeVVPeQt aQG 7reatPeQt� $Ft 199�� V �9�   
�1�    'aZVRQ aQG *OeGhLOO� aERYe Q 9� at ��� 7hLV IeatXre RI the 0+�C$7� $Ft ZaV aOVR FrLtLFLVeG LQ the 81 

CRPPLttee¶V FRQFOXGLQJ REVerYatLRQV RQ 1eZ =eaOaQG LQ reVpeFt RI the C53'� 2',� aERYe Q ��1 at � 
>��@� 6ee aOVR reFeQt PeGLa atteQtLRQ FRQFerQLQJ the FaVe RI $VhOe\ 3eaFRFN aQG the RQJRLQJ XVe RI 
VeFOXVLRQ ZhLOe XQGer aQ LQGeILQLte C72� raLVLQJ FRQFerQV aERXt hRZ GeprLYatLRQV RI OLEert\ are aVVeVVeG 
aQG PRQLtRreG XQGer the 0+�C$7� $Ft� . -RhQVtRQ� 1eZ =eaOaQG +eraOG� ³$XtLVtLF PaQ ORFNeG LQ 
LVROatLRQ IRr ILYe \earV� he¶V haG eYer\thLQJ VtrLppeG IrRP hLP´� � -XQe ��1�� 
http���ZZZ�Q]heraOG�FR�Q]�Q]�QeZV�artLFOe�FIP"FBLG 1	REMeFtLG 11�����1 

�19    0eQtaO CapaFLt\ $Ft ����� VV 9� í 99�  'LVtrLFt ,QVpeFtRrV are QRt aGYRFateV IRr patLeQtV XQGer the 0C$ 
EXt are GeVFrLEeG aV the ³the ZatFhGRJV RI patLeQtV¶ rLJhtV´�  +RZeYer� the\ haYe QR MXrLVGLFtLRQ RYer 
LQIRrPaO patLeQtV ZhR are QRt VXEMeFt tR the 0C$� 6ee . 7hRP� . 3reEEOe ³'LVtrLFt ,QVpeFtRrV� 
:atFhGRJV RI 3atLeQtV¶ 5LJhtV´ LQ 'aZVRQ aQG *OeGhLOO� aERYe Q 9� at 1�1� 

���   7he ³GeteQtLRQ´ LQ a reVt hRPe ZhLOe RQ ³OeaYe´ XQGer �1 aQG ������E�� FRXOG Ee FhaOOeQJeG aV V 11� RI 
the 0+�C$7� $Ft RQO\ e[preVVO\ aXthRrLVeV the GeteQtLRQ RI thRVe XQGer LQ patLeQt RrGerV LQ ³hRVpLtaO´� 
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7RrtXre �23C$7����1   8QtLO QRZ� thLV PRQLtRrLQJ haV PaLQO\ IRFXVeG RQ prLVRQerV LQ FRrreFtLRQ 
IaFLOLtLeV� aQG RQ peRpOe GetaLQeG XQGer the ,'CC5 $Ft aQG the 0+�C$7� $Ft� 

��9� 7he PRVt reFeQt PRQLtRrLQJ repRrt XQGer the 23C$7 haV e[preVVeG FRQFerQ that there are 
PaQ\ VLtXatLRQV LQ ZhLFh peRpOe are GeprLYeG RI theLr OLEert\ that are QRt FXrreQtO\ PRQLtRreG����  
7hLV LQFOXGeV GeteQtLRQ LQ IaFLOLtLeV apprRYeG E\ VXEVtLtXte GeFLVLRQ�PaNerV� VXFh aV GeteQtLRQ 
LQ ORFNeG aJeG�Fare IaFLOLtLeV� GePeQtLa XQLtV� FRPpXOVRr\ Fare IaFLOLtLeV� FRPPXQLt\�EaVeG 
hRPeV aQG reVLGeQFeV IRr GLVaEOeG perVRQV� CXrreQtO\� aQ eVtLPateG 1�� aJeG�Fare prRYLGerV 
LQ 1eZ =eaOaQG ZLth ORFNeG IaFLOLtLeV pRteQtLaOO\ IaOO ZLthLQ the VFRpe RI 23C$7� 7he repRrt 
reFRPPeQGV that the *RYerQPeQt reYLeZ the VFRpe RI the 23C$7 PaQGate LQ 1eZ =eaOaQG 
aQG LGeQtLI\ Za\V tR aGGreVV the JapV LQ LtV PRQLtRrLQJ RI pOaFeV RI GeteQtLRQ� 

��9� $ IXrther repRrt LQ ��1� E\ the 8QLteG 1atLRQV :RrNLQJ *rRXp RQ $rELtrar\ 'eteQtLRQ 
e[preVVeG FRQFerQV aERXt the prRteFtLRQ JapV LQ 1eZ =eaOaQG¶V OeJaO IraPeZRrN that  e[LVt 
IRr ROGer perVRQV LQ Fare VettLQJV�  7hLV repRrt reIerV tR the 3335 $Ft aQG the +'C CRGe aV 
³the RQO\ pLeFeV RI OeJLVOatLRQ that are ORRVeO\ reOeYaQt LQ thLV FRQte[t´� aQG����  

,t LV FOear that theVe OaZV GR QRt Vet RXt VXIILFLeQtO\ GetaLOeG prRFeVVeV E\ ZhLFh 
perVRQV OaFNLQJ OeJaO FapaFLt\ Pa\ EeFRPe VXEMeFt tR GeteQtLRQ�  

3D: REFORM OPTIONS: A PROPORTIONATE RESPONSE 

Liberty safeguards – filling the Bournewood gap 

��9� ,QterQatLRQaO aQG GRPeVtLF hXPaQ rLJhtV OaZ aIILrPV the rLJht tR IreeGRP IrRP arELtrar\ 
GeteQtLRQ�   $V LGeQtLILeG� 1eZ =eaOaQG haV a %RXrQeZRRG Jap that LV QRt ILOOeG E\ the 
0+�C$7� $Ft aQG LtV aFFRPpaQ\LQJ VaIeJXarGV�  7here LV a ErRaG raQJe RI VettLQJV Zhere 
the 6tate LV LQYROYeG ZLth the prRYLVLRQ RI heaOth aQG VRFLaO Fare tR peRpOe ZhR OaFN FapaFLt\ 
aQG are XQaEOe tR FRQVeQt Rr REMeFt tR theLr Fare aQG OLYLQJ arraQJePeQtV�   ([aPpOeV LQFOXGe� 
LQIRrPaO pV\FhLatrLF patLeQtV ZhR are QRt XQGer the 0+�C$7� $Ft� ROGer aGXOtV ZhR Pa\ Ee 
GLVFharJeG IrRP hRVpLtaO LQtR Fare� LQFOXGLQJ VeFXre GePeQtLa XQLtV aQG�Rr RQJRLQJ reVLGeQtLaO 
Fare ZLth YarLRXV OeYeOV RI reVtrLFtLRQV� thRVe aGXOtV ZhR GR QRt ZLVh tR OeaYe theLr hRPe IRr 
PRre LQVtLtXtLRQaOLVeG Fare� Rr peRpOe ZLth OearQLQJ GLVaELOLtLeV ZhR haYe VXppRrteG OLYLQJ 
arraQJePeQtV LQ the FRPPXQLt\ EXt haYe VXEVtaQtLaO reVtrLFtLRQV pOaFeG XpRQ theLr OLEert\�   ,Q 
theVe FLrFXPVtaQFeV� the peRpOe FRQFerQeG are XQGer the FRQtLQXRXV VXperYLVLRQ aQG FRQtrRO 

                                                
��1    2ptLRQaO 3rRtRFRO tR the CRQYeQtLRQ aJaLQVt 7RrtXre aQG Rther CrXeO� ,QhXPaQ Rr 'eJraGLQJ 7reatPeQt 

Rr 3XQLVhPeQt �RpeQeG IRr VLJQatXre 1� 'eFePEer ����� eQtereG LQtR IRrFe �� -XQe ������ 23C$7 
eVtaEOLVheV a GXaO V\VteP RI preYeQtLYe PRQLtRrLQJ� XQGertaNeQ E\ LQterQatLRQaO aQG QatLRQaO PRQLtRrLQJ 
ERGLeV� 7he LQterQatLRQaO ERG\� the 8QLteG 1atLRQV 6XEFRPPLttee RQ 3reYeQtLRQ RI 7RrtXre aQG 2ther 
CrXeO� ,QhXPaQ Rr 'eJraGLQJ 7reatPeQt Rr 3XQLVhPeQt �637�� perLRGLFaOO\ YLVLtV eaFh 6tate 3art\ tR 
LQVpeFt pOaFeV RI GeteQtLRQ aQG PaNe reFRPPeQGatLRQV tR the 6tate�  $t the QatLRQaO OeYeO� LQGepeQGeQt 
PRQLtRrLQJ ERGLeV FaOOeG 1atLRQaO 3reYeQtLYe 0eFhaQLVPV �130V� are ePpRZereG XQGer 23C$7 tR 
reJXOarO\ YLVLt pOaFeV RI GeteQtLRQ� aQG PaNe reFRPPeQGatLRQV aLPeG at VtreQJtheQLQJ prRteFtLRQV� 
LPprRYLQJ treatPeQt aQG FRQGLtLRQV� aQG preYeQtLQJ tRrtXre aQG LOO�treatPeQt� 

���   +XPaQ 5LJhtV CRPPLVVLRQ ���1�� Monitoring Places of Detention: Annual report of activities under the 
Optional Protocol to the Convention Against Torture (OPCAT), ��1�±��1�� ZZZ�hrF�FR�Q]� at �� QRteG 
that� ³3eRpOe GetaLQeG LQ theVe IaFLOLtLeV pRteQtLaOO\ are YXOQeraEOe tR LOO�treatPeQt that FaQ rePaLQ OarJeO\ 
LQYLVLEOe�´ 

���  8QLteG 1atLRQV +XPaQ 5LJhtV CRXQFLO ���1�� Report of the Working Group on Arbitrary Detention 
$�+5C�������$GG�� at >��@� 

95



9� 
 

RI thRVe ZhR Fare IRr theP and are QRt Iree tR OeaYe� the aFLG teVt IRr ZheQ VaIeJXarGV are 
QeeGeG LQ Cheshire West. 

��9� 7he %RXrQeZRRG Jap e[LVtV LQ 1eZ =eaOaQG EeFaXVe there are QR VpeFLILF OeJaO VaIeJXarGV 
that appO\ tR theVe VLtXatLRQV RI GeteQtLRQ�  5eOLaQFe RQ the FRPPRQ OaZ GRFtrLQe RI QeFeVVLt\ 
± aV LV RIteQ the FaVe LQ 1eZ =eaOaQG ± ZaV reMeFteG E\ the (Ct+5 LQ HL v United Kingdom 
aV aQ LQaGeTXate EaVLV IRr the RQJRLQJ GeteQtLRQ Rr PRQLtRrLQJ RI VLtXatLRQV Zhere peRpOe are 
GeprLYeG RI theLr OLEert\� 1eLther the FRXrt prRFeGXreV FXrreQtO\ aYaLOaEOe XQGer the 3335 $Ft 
�perVRQaO RrGerV Rr the appRLQtPeQt RI a ZeOIare JXarGLaQ� QRr 5LJht ���� RI the +'C CRGe 
are GeVLJQeG tR Ee eIIeFtLYe LQ LGeQtLI\LQJ GeprLYatLRQV RI OLEert\ LQ aGYaQFe RI a perVRQ¶V 
GeteQtLRQ�  1Rr GR the\ prRYLGe RQJRLQJ PRQLtRrLQJ RI a perVRQ¶V GeteQtLRQ tR eQVXre that VXFh 
GeFLVLRQV are the OeaVt reVtrLFtLYe RptLRQ aQG are PaGe LQ theLr EeVt LQtereVtV�  :hLOe the 
LQterIaFe ZLth the FXrreQt PeQtaO heaOth OeJLVOatLRQ ZLOO QeeG tR Ee aGGreVVeG� the 0+�C$7� 
$Ft LV QRt the prRper pOaFe IRr the QeFeVVar\ OeJaO VaIeJXarGV tR Ee ORFateG� aV Lt LV LQteQGeG 
tR VerYe a PRre OLPLteG pXrpRVe ± aXthRrLVLQJ aQG reJXOatLQJ FRPpXOVRr\ pV\FhLatrLF 
treatPeQt� 

��9� 7he (QJOLVh reVpRQVe tR LtV hXPaQ rLJhtV REOLJatLRQV ± eQaFtLQJ the 'R/6 reJLPe ± FRXOG Ee 
VeeQ aV aQ e[FeVVLYe reVpRQVe tR the prREOeP RI prRYLGLQJ a PeFhaQLVP tR VaIeJXarG the 
LQtereVtV RI peRpOe ZhR OaFN FapaFLt\�  ,t haV EeeQ VaLG� ³$ VOeGJehaPPer PXVt QRt Ee XVeG 
tR FraFN a QXt�´���  7here are aOVR aVpeFtV RI the (QJOLVh OeJLVOatLRQ� ERth the 0C$ aQG the 
0+$� ZhLFh are VpeFLILF tR theLr OeJaO IraPeZRrN aQG ZRXOG QRt appO\ LQ 1eZ =eaOaQG���� 3OXV 
there LV the GLIIereQt pRpXOatLRQ VL]e aQG GLIIereQt FXOtXraO FRQte[t LQ ZhLFh the (QJOLVh OaZ LV 
IRrPeG� aQG the QeeG IRr the 8. tR FRPpO\ VtrLFtO\ ZLth the (C+5� 1RQetheOeVV� (QJOaQG haV 
ILOOeG the %RXrQeZRRG Jap aQG Rther FRPparaEOe MXrLVGLFtLRQV haYe taNeQ VtepV LQ that 
GLreFtLRQ����    

��9� 7he 9LFtRrLaQ /aZ 5eIRrP CRPPLVVLRQ �9/5C���� aOVR XQGertRRN a reYLeZ RI the OaZ 
JRYerQLQJ reVtrLFtLRQV RQ OLEert\� LQFOXGLQJ reVtraLQt pROLFLeV LQ reVLGeQtLaO Fare IaFLOLtLeV���� 
7here are tZR VtrLNLQJ IeatXreV RI thLV reYLeZ� ILrVtO\� the e[teQt tR ZhLFh the reYLeZ IRXQG that 
Rther FRXQtrLeV haYe e[tra�MXGLFLaO prRFeVVeV IRr appRLQtLQJ VXEVtLtXte GeFLVLRQ�PaNerV Zhere 
QR Rther perVRQ LV aYaLOaEOe���9 aQG VeFRQGO\� that $XVtraOLa� CaQaGa� aQG (QJOaQG aQG :aOeV� 
aOO haYe a pXEOLFO\�appRLQteG perVRQ �VXFh aV a pXEOLF aGYRFate����� Rr a pXEOLF ERG\ Rr aJeQF\ 

                                                
���   Moonen v Film and Literature Board Review >����@ � 1=/5 9 �C$� %araJZaQath -� at 1�� 
���    )Rr e[aPpOe� the V\VteP RI LQIRrPaO patLeQtV XQGer the 0+$� V 1�1�1�� the JXarGLaQVhLp reJLPe XQGer 

the 0+$ tR GeterPLQe reVLGeQFe RI VRPe patLeQtV XQGer the $Ft� aQG that peRpOe ZLth OearQLQJ GLVaELOLtLeV 
FRPe ZLthLQ the 0+$� 

���    7he 9LFtRrLaQ /aZ 5eIRrP CRPPLVVLRQ �9/5C� reFRPPeQGeG IRr e[aPpOe� the LQtrRGXFtLRQ RI a QeZ a 
three�perVRQ FROOaERratLYe aXthRrLVatLRQ prRFeVV �the perVRQ LQ FharJe RI the reVLGeQtLaO IaFLOLt\� a 
PeGLFaO praFtLtLRQer aQG the perVRQ¶V heaOth GeFLVLRQ�PaNer� OLPLteG tR GeprLYatLRQV RI OLEert\ IRr perVRQV 
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e[teQG����  7he e[paQGeG LQterpretatLRQ RI the FRQFept RI GeprLYatLRQ RI OLEert\ E\ the 8. 
6XprePe CRXrt LQ Cheshire West PeaQV that XQGer the 0C$ theVe VaIeJXarGV are QeeGeG 
IRr PaQ\ PRre peRpOe LQ Fare hRPeV aQG hRVpLtaOV� aV ZeOO aV LQ FRPPXQLt\ VettLQJV VXFh aV 
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RI thRVe ZhR Fare IRr theP and are QRt Iree tR OeaYe� the aFLG teVt IRr ZheQ VaIeJXarGV are 
QeeGeG LQ Cheshire West. 

��9� 7he %RXrQeZRRG Jap e[LVtV LQ 1eZ =eaOaQG EeFaXVe there are QR VpeFLILF OeJaO VaIeJXarGV 
that appO\ tR theVe VLtXatLRQV RI GeteQtLRQ�  5eOLaQFe RQ the FRPPRQ OaZ GRFtrLQe RI QeFeVVLt\ 
± aV LV RIteQ the FaVe LQ 1eZ =eaOaQG ± ZaV reMeFteG E\ the (Ct+5 LQ HL v United Kingdom 
aV aQ LQaGeTXate EaVLV IRr the RQJRLQJ GeteQtLRQ Rr PRQLtRrLQJ RI VLtXatLRQV Zhere peRpOe are 
GeprLYeG RI theLr OLEert\� 1eLther the FRXrt prRFeGXreV FXrreQtO\ aYaLOaEOe XQGer the 3335 $Ft 
�perVRQaO RrGerV Rr the appRLQtPeQt RI a ZeOIare JXarGLaQ� QRr 5LJht ���� RI the +'C CRGe 
are GeVLJQeG tR Ee eIIeFtLYe LQ LGeQtLI\LQJ GeprLYatLRQV RI OLEert\ LQ aGYaQFe RI a perVRQ¶V 
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tR VerYe a PRre OLPLteG pXrpRVe ± aXthRrLVLQJ aQG reJXOatLQJ FRPpXOVRr\ pV\FhLatrLF 
treatPeQt� 
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VeeQ aV aQ e[FeVVLYe reVpRQVe tR the prREOeP RI prRYLGLQJ a PeFhaQLVP tR VaIeJXarG the 
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QR Rther perVRQ LV aYaLOaEOe���9 aQG VeFRQGO\� that $XVtraOLa� CaQaGa� aQG (QJOaQG aQG :aOeV� 
aOO haYe a pXEOLFO\�appRLQteG perVRQ �VXFh aV a pXEOLF aGYRFate����� Rr a pXEOLF ERG\ Rr aJeQF\ 
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RECOMMENDATIONS FOR LIBERTY SAFEGUARDS 
 

1. Revised mental capacity legislation should provide legal mechanisms, criteria, 
and procedures, to govern decisions involving the deprivation of liberty of 
people who lack capacity, referred to as “Liberty safeguards”,534 including: 

 

a) a two-step authorisation process to, initially, identify a deprivation of 
liberty, and then to monitor an ongoing deprivation of liberty;  
 

b) rules governing how such decisions are to be made, by whom, and 
under what process; when the liberty safeguards are to be used; their 
duration and discharge;  
 

c) a standard stating that decisions should be made in the best interests 
(and according to the known will and preferences) of the person, when 
the liberty safeguards apply; 
 

d) a speedy mechanism for the designated decision-maker, whether an 
independent individual (for example, the equivalent of the District 
Inspector under the MH(CAT) Act) or a public body that can provide 
independent oversight to  authorise a deprivation of liberty, with ready 
access thereafter to review of the decision by a Tribunal or the Family 
Court; 
 

e) a Code of Practice for health and social service providers to 
operationalise the liberty safeguards; 
 

f) a publicly appointed and independent person or body to be available to 
act an advocate for people who lack capacity and who have no other 
suitable person to support and represent them in the liberty 
safeguarding process; and 
 

g) options for ensuring the oversight and monitoring of compliance of 
these liberty safeguards by a public body or agency (such as a Public 
Guardian) established under the legislation.  
 

2. A comprehensive review should be undertaken of legislative schemes 
regulating deprivation of liberty in comparable jurisdictions, including the 
proposed legislation and changes to the MCA to be recommended by the 
English Law Commission (due end of 2016). 
 

3. Consultation with the health and disability sector in the development of the 
liberty safeguards that could be enacted that would have sufficient flexibility to 
cover the range of environments where deprivations of liberty occur, and could 
operate in the most effective and cost-efficient way. 

                                                
534   The term “liberty safeguards” is suggested as preferable to “deprivation of liberty safeguards”.  According 

to the English Law Commission, the naming of the proposed new safeguards has provoked the most 
debate in the Law Commissions proposals to date.  This is because some consultees understood the 
phrase “deprivation of liberty safeguards” to mean that people were being denied access to legal rights.  
The English Law Commission is consulting further on this aspect of its review of the legislation: Law 
Commission, Interim Statement, above n 225. 
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